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N.B. The Record of Decision dated September 30, 2005 included voluminous Appendices which
are not reproduced here:

APPENDIX I.
APPENDIX II
APPENDIX IIl
APPENDIX IV

FIGURES
TABLES
ADMINISTRATIVE RECORD INDEX
RESPONSIVENESS SUMMARY

These Appendices are available through the United States Environmental Protection Agency,
Region 2, Attn: George Shanahan, Assistant Regional Counsel, telephone no.(212) 637-3171 ;
e-mail "shanahan.george@epa,gov"
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DECLARATION FOR THE RECORD OF DECISION

SITE NAME AND LOCATION

Peter Cooper Landfill Superfund Site
Village of Gowanda, Cattaraugus County, New York

Superfund Site Identification Number: NYD980530265

STATEMENT OF BASIS AND PURPOSE

This Record of Decision (ROD) documents the U.S. Environmental Protection Agency’s (EPA’s)
selection of a remedy for the Peter Cooper Landfill Superfund site (Site), which is chosen in accor-
dance with the requirements of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended (CERCLA), 42 U.S.C. §9601, et seq., and the National Oil and
Hazardous Substances Pollution Contingency Plan, 40 C.F.R. Part 300. This decision document
explains the factual and legal basis for selecting the remedy for the Site. The attached index (see
Appendix III) identifies the items that, together with this ROD,-comprise the Administrative Record
upon which the selection of the remedy is based.

The New York State Department of Environmental Conservation (NYSDEC) was provided with an
opportunity to concur with the recommended remedy in accordance with CERCLA Section 121 (f),
42 U.S.C. §9621(f). Any future letter from the State of New York regarding concurrence on the
selected remedy will be added to the Site Repositories.

ASSESSMENT OF THE SITE

Actual or threatened releases of hazardous substances from the Site, if not addressed by
implementing the response action selected in this ROD, may present an imminent and substantial
endangerment to public health, welfare, or the environment from actual or threatened releases of
hazardous substances into the environment.

DESCRIPTION OF THE SELECTED REMEDY

The response action described in this document represents the only planned remedy for the Site. The
major components of the selected remedy include the following:

Excavating the three hot spot areas and consolidating them within the Elevated Fill Subarea,
then capping the 5-acre Elevated Fill Subarea of the inactive landfill area with a low
permeability, equivalent design barrier cap, consistent with the requirements of 6 NYCRR
Part 360, including seeding with a mixture to foster natural habitat;

¯ Post-excavation confirmatory soil sampling;

¯ Backfilling of excavated areas with clean fill;
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Collecting the leachate seeps, pretreating the leachate as necessary, then discharging the
leachate to the Public Owned Treatment Works (POTW) collection system for further
treatment and discharge. As a contingency, if treatment of the leachate seep at the POTW
is not available, the leachate would be treated and dischargedto Cattaraugus Creek. Since
the installatioh of the cap and groundwater diversion system (described below) should reduce
leachate generation, the volume of seep leachate requiring treatment is anticipated to be
reduced or eliminated over time;

Installing a groundwater diversion system to limit groundwater migration through the
Elevated Fill Subarea. However, should additional data collected in the remedial design
phase of the project support the conclusion that the installation of a diversion wall will result
in a minimal increase in the collection of contaminants by the leachate collection system,
the diversion wall would not be installed;

Installing a passive gas venting system for proper venting of the 5-acre Elevated Fill Subarea
of the inactive landfill area;

Stabilizing the banks of the Cattaraugus Creek;

Performing long-term operation and maintenance including inspections and repairs of the
landfill cap, gas venting, and leachate systems;

¯ Performing air monitoring, surface water and groundwater quality monitoring; and

Evaluating Site conditions at least once every five years to determine if the remedy remains
protective.

This remedy also includes institutional controls such as restrictive covenants and environmental
easements for limiting future use of the Site and the groundwater to ensure that the implemented
remedial measures will not be disturbed and that the Site will not be used for purposes
incompatible with the completed remedial action. The institutional controls will include a Site
Management Plan to ensure appropriate handling of subsurface soils during redevelopment.
To ensure that the engineering and institutional controls remain in place and effective for the
protection of public health and the environment, an annual certification, commencing from the
date Of implementation, must be made by the parties respons!ble for the remediation.

The selected remedy will address source materials constituting principal threats by excavating and
consolidating and containing contaminated soil on the Site.

DECLARATION OF STATUTORY DETERMINATIONS

The selected remedy meets the requirements for remedial actions set forth in CERCLA § 121. It is
protective of human health and the environment, complies with Federal and State requirements that
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are legally applicable or relevant and appropriate to the remedial action, and is cost-effective. The
Selected remedy utilizes permanent solutions and alternative treatment (or resource recovery)
technologies to the maximum extent practicable. In keeping with the statutory preference for
treatment that reduces toxicity, mobility, or volume of contaminated media as a principal element
of the remedy, the leachate seeps will be treated.

While the groundwater component of the selected remedy does not satisfy the statutory preference
to reduce the toxicity, mobility, or volume of hazardous substances, pollutants, or contaminants
through treatment, the groundwater contamination will continue to decrease through natural
processes such as dispersion, dilution, and volatilization.

Because this remedy will result in hazardous substances, pollutants, or contaminants remaining on-
site above levels that allow for unlimited use and unrestricted exposure, a review will be conducted
no less often than once every five years after the start of construction of the remedial action to ensure
that the remedy continues to provide adequate protection of human health and the environment.

ROD DATA CERTIFICATION CHECKLIST

The ROD contains the remedy selection information noted below. More details may be found in the
Administrative Record file for this Site.

¯ Contaminants of concern and their respective concentrations (see ROD, pages 5-9);

Baseline human health and ecological risks are represented by the contaminants of concern
(see ROD, pages 10-16);

Cleanup levels established for contaminants of concern and the basis for these levels (see
ROD, Appendix II, Table 14 );

Current and reasonably-anticipated future land use assumptions and current and potential
future beneficial uses of groundwater used in the baseline risk assessment and ROD (see
ROD, pages 9-10);

Manner of addressing source materials constituting principal tttreats (see ROD, page 27);

Key factors used in selecting the remedy (i. e., how the selected remedy provides the best
balance oftradeoffs with respect to the balancing and modifying criteria, highlighting criteria
key to the decision)(see ROD, pages 27-28).

iii



!
Case 1:08-cv-00840-RJA Document 3-3 Filed 11/24/2008 Page 7 of 43

Estimated capital, annual operation and maintenance, and present-worth costs; discount rate;
and the number ofyearsover which the remedy cost estimates are projected (see ROD, p/~ge
29); and

Potential land and groundwater use that will be available at the Site as a result of the selected
remedy (see ROD, page 30).

AUTHORIZING SIGNATURE

George P----------------- --------- 

Emergency and Remedial Response Division
Date

.o



, , Page 8 of 43Case 1:08-cv-00840-RJA Document 3-3 Filed 11/24/2008
RECORD OF DECISION FACT SHEET

EPA REGION II
Site

Site name: Peter Cooper Landfill Site

Site location: Gowanda, Cattaraugus County, New York

HRS score: 30.0

Listed on the NPL: Apri.1 6, 1998

Record of Decision

Date signed: September 30, 2005

Selected remedy: Excavation, consolidation and containment of soils with a NYCRR
Part 360-equivalent design barrier cap, collection of leachate seep,
discharge of leachate to the. Village of Gowanda treatment facility,
installation of a groundwater diversion system, and institutional
controls.

Capital cost: $2,164,000-$2,734,000

Operation and maintenance
cost: $31,000-$88,000

Present-worth cost:

Lead

Primary contact:

Secondary contact:

Main PRPs

Waste

Waste type:

Waste origin:

Contaminated media:

$2,680,000-$4,080,000

Potential Responsible Parties (PRPs)

Sherrel Henry, Remedial Project .Manager, (212) 637-4273

Kevin Lynch, Chief, Western New York Remediation Section,
(212) 637-4287

Wilhelm Enterprises Corporation, New York State Electric & Gas
Corporation, Brown Shoe Company, Inc., GST Automotive Leather,
Prime Tanning Company, Seton Leather, and Viad Corp.

Arsenic, chromium, zinc, chloroform, and carbontetrachloride

Waste from on-site manufacturing of animal glue and synthetic
industrial adhesives

Soil and groundwater
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DECISION SUMMARY

Peter Cooper Landfill Superfund Site
Gowanda, Cattaraugus County, New York
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SITE NAME, LOCATION, AND DESCRIPTION

The Peter Cooper Landfill Site (the Site) consists of an inactive landfill area and land associated
with the former Peter Cooper Corporation (PCC) glue-manufacturing plant. The Site is located in
the Village of Gowanda, Cattaraugus County, New York approximately 30 miles south of Buffalo,
New York. The Site is bounded to the north by Cattaraugus Creek, to the south by Palmer Street,
to the west by a former hydroelectric dam andwetiand area, and to the east by residential properties.

For purposes of the Remedial Investigation and FeasibiIity Study (RIFFS), the Site was divided into
two sections. The western section of the Site, called the Inactive Landfill Area (ILA), is
approximately 15.6 acres in size. A subarea within the ILA, approximately 5 acres in size and
located in the northwest corner of the Site, is referred to as the Elevated Fill Subarea. The western
portion of the Elevated Fill Subarea is located on property owned by the New York State Electric
& Gas Corporation (NYSEG) and the remainder of the Elevated Fill Subarea, as well as the
remaining areas of the Site, are on property previously owned by PCC, and currently owned by
JimCar Development, Inc. The Former Manufacturing Plant Area (FMPA) is located on the eastern
side of the Site and measures approximately 10.4 acres.

Regionally, the Village of Gowanda is located both in Erie County and Cattaraugus County and is
separated by Cattaraugus Creek. In Erie County, the Village of Gowanda is included in the Town
of Collins. The Town of Collins is bordered by the Seneca Nation of Indians Cattaraugus
Reservation to the west. In Cattaraugus County, the Village of Gowanda is located in the Town of
Persia.

Figure 1 shows the Site area.

SITE HISTORY AND ENFORCEMENT ACTIVITIES

The Site was previously used to manufacture glue and industrial adhesives. PCC and its predecessor,
Eastern Tanners Glue Company, manufactured animal glue in Gowanda from 1904 until 1972.
When the animal glue product line was terminated, PCC continued to produce synthetic industrial
adhesives until the plant closed in 1985. The wastes from PCC’s glue production were disposed of
on the Elevated Fill Subarea. Between 1925 and October 1970, PCC used the northwest portion of
the property to pile sludge remaining after the animal glue manufacturing process. These wastes,
known as "cookhouse sludge" because of a cooking cycle that occurred just prior tO extraction of the
glue, are derived primarily from chrome-tanned hides obtained from tanneries. The waste material
has been shown to contain elevated levels of chromium, arsenic, zinc, and several organic
Compounds. Observation of the cook-house sludge material during the RI indicated that the sludge
appeared to be mixed with cinders, ash, and construction and demolition debris.

In June 1971, the New York State Supreme Court (8th J.D. Cattaraugus County)ordered PCC to
remove the waste pile and terminate discharges to Cattaraugus Creek. In 1972, PCC reportedly
removed approximately 38,600 tons of waste pile material and transferred it to a separate site in
Markhams, New York. Between 1972 and 1975, the remaining waste pile at the Site was graded by
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PCC, covered with a 6-inch clay barrier layer and 18-30 inches of soil and vegetated with grass.
Stone rip-rap and concrete blocks were placed along the bank of the Creek to protect the fill material
from scouring or falling into the Creek.

NYSDEC conducted preliminary site investigations in 1981 and 1983 and identified the presence
of arsenic, chromium and zinc in soil and sediment samples. The results of these investigations are
available in Appendices B-1 and B-2 of the 2003 RI. As a result of this investigation, NYSDEC
oversaw PCC’s conduct of an RIFFS for the site. PCC hired O’Brien and Gere Engineers, Inc. (OBG)
to perform the RUFS. The OBG investigation was limited to the ILA. Activities performed during
the RI included collection of soil, surface water, sediments, waste material, seep and groundwater
samples. The RI Report was issued in Janhary 1989 and the results of this analysis are available in
Appendix B’3 of the 2003 RI. The FS Report was submitted to NYSDEC in March 1991 and
included recommendations for containment of source materials, leachate collection; access restriction
through the building of a fence and deed restrictions. However, because the waste at the Site did not
meet the statutory definition in effect in 1991 in New York State for aft inactive hazardous waste
disposal site, NYSDEC did not select a remedy for the Site and a remedy was not implemented.

In 1996, the EPA Superfund Technical and Assessment Response Team (START) collected and
analyzed soil, groundwater and surface water and sediment samples from the Site. Results confirmed
contamination, including the presence of arsenic, chromium and other hazardous substances from
the Site.

During the site assessments, EPApersonnel observed that the existing retaining wall Was subject to
severe erosion. It was determined that the retaining wall and rip-rap had to be repaired or upgraded
to prevent the continued erosion of landfill materials into Cattaraugus Creek.

On October 24, 1996, EPA and NYSEG entered into an Administrative Order on Consent (AOC).
Pursuant to the AOC, NYSEG installed approximately 150 feet of rip-rap revetment along the south
bank of the Cattaraugus Creek and adjacent to the landfill to prevent further erosion of materials
from the landfill into the Creek.

Based on the above information, the Site was added to the EPA’s list of hazardous substance sites
known as the Superfund National Priorities List (NPL) on April 6., 1998.

EPA’s negotiations with the Potentially Responsible Parties (PRPs) for their conduct of the RIFFS
were unsuccessful. On March 30, 2000, EPA issued a Unilateral Administrative Order (UAO) to
fourteen PRPs directing that they complete the RI/FS for the Site. The UAO became effective May
1,2000. The RI/FS was performed by Benchmark Environmental Engineering and Science, PLLC
and Geomatrix Consultants, Inc, consultants for the PRPs, subject to EPA oversight¯

HIGHLIGHTS OF COMMUN1 rY PARTICIPATION

The RFFS Reports, Proposed Plan and supporting documents were made available to the public in
both the Administrative.Record and information repositories maintained at the EPA Docket Room

......................... 2- ..............
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in the Region 2 offices at 290 Broadway in Manhattan, at the Village of Gowanda Free Library,
located at 56 W. Main Street, Gowanda, New York and the Seneca Nation of Indians Library, located
at 3 Thomas Indian School Drive, Irving, New York. The Proposed Plan was prepared by EPA, with
concurrence by NYSDEC, and finalized in July 2005. A notice of the Proposed Plan and
commencement of the public comment period, the public meeting date, contact information, and the
availability of the above-referenced documents was published in the Dunkirk Observer ar)d the
Penny Saver on July 30, 2005, consistent with the requirements ofNCP §300.430(f)(3)(i)(A), and
a copy of the Proposed Plan was mailed to all persons on the Site mailing list. The public notice
established a thirty-day comment period from July 30, 2005 to August 28, 2005. An extension to
the public comment period was requested. As a result, the comment period was extended to
September 26, 2005.

EPA held a public meeting on August 10, 2005 at 7:00 P.M. at the Gowanda Central High School,
24 Prospect Street, Gowanda, New York, to present the findings of the RI/FS and to answer
questions from the public about the Site and the remedial alternatives under consideration.
Approximately 50 people, including residents, local business people, and state and local government
officials, attended the public meeting. Responses to the written comments received during the public
comment period and to comments received at the public meeting are: included in the Responsiveness
Summary (see Appendix IV).

EPA’s 1984 Indian Policy recognizes the government-to-gQvernment relationship between EPA and
the Nations, as one sovereign to another. EPA has committed to communicate with Nation
governments before making decisions on environmental matters affecting Nation governments
~ind/or Nation natural resources. To this end, copies of all documents generated as part Qfthe RI/FS,
including the RI and FS reports were submitted to the Seneca Nation of Indians for review and
comment. In addition, on August 10, 2005, EPA met and discussed the preferred remedy and the
basis for this preference with the Seneca Nation Environmental Protection Department
representatives.

SCOPE AND ROLE OF RESPONSE ACTION

Cleanup at the Site is currently being addressed as one operable unit (OU). As noted above, to date,
the following removal action has occurred at the Site:

Installation of approximately 150 feet of rip-rap revetment along the south bank of the
Cattaraugus Creek and adjacent to the landfill to prevent further erosion of materials from
the landfill into the Cattaraugus Creek.

This ROD describes the comprehensive long-term remediation plan for the entire Site and is
expected to be the only ROD issued for the Site. The primary objectives of this action are to
remedi ate the sources of contamination at the Site, reduce and minimize the downward migration
of contaminants to the groundwater, control landfill gas and minimize any potential fuiure health and
environmental impacts.

3
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SUMMARY OF SITE CHARACTERISTICS

Chemical and physical data were collected to determine the nature and extent of contamination
associated with the Site. Media sampled during the R1 included landfill gas, groundwater, surface
water, sediment, soil, waste material, and seepage emanating from the landfill. All field activities
were conducted with oversight by EPA’s contractor, CDM Federal Programs Corporation (CDM)
and its subcontractor, TAMs Consultants, Inc., now known as Earth Tech. The RI was structured
to supplement past investigations with the goal of using historical data, as well as new datacollected
during the RI, to evaluate current and future human health and ecological risks and develop a
recommended remedial approach. The constituent concentrations detected during this RI are
generally consistent with the data from the 1989 RI. The results of the RI are summarized below.

A. Geology,, and Hydrology

The Site is located on the southern bank of the Cattaraugus Creek. The ILA slopes on the northern
side toward the edge of the Creek. The Site including the ILA and FMPA is underlain by shale
bedrock of the Canadaway Formation. Shale outcrops are present in and along Cattaraugus Creek,
across the northern site perimeter, and the hill slope south of Palmer Street. The elevation of the
bedrock surface generally slopes in a northwesterly direction, toward the Creek. The depth to the
top of the bedrock across the Site ranges from 4.5 feet to 25.4 feet. The 5,acre Elevated Fill Subarea
which is located in the ILA consists of materials that appear to have been placed within an excavated
area that is approximately five to 13 feet thick. Both the alluvial soil and the fill materials comprise
the overburden at the Site. The fill material is characterized as cindery fill and sludge fill. The
thickness of the sludge fill ranges from five to 23 feet. The sludge fill appears to extend down to the
weathered bedrock surface near the Creek side of the Site.

j

The overburden and upper bedrock water bearing zones were investigated. Ground water from both
zones discharges to Cattaraugus Creek. Groundwater elevation data indicate that the depth to

¯ groundwater varies across the Site from approximately five feet to 20 feet. This variability is largely
due to topographic changes across the Site. Groundwater in the overburden generally flows toward
the north/northwest, discharging into Cattaraugus Creek. The landfill creates a small mounding effect
on the groundwater surface. Based on groundwater elevation data collected from the overburden,
there is a horizontal hydraulic groundwater flow toward Cattaraugus Creek and a downward hydraulic
potential into the upper bedrock. A localized westerly flow direction occurs in the overburden near
the Elevated Fill Subarea. Groundwater flow in the bedrock is primarily along fractures and joint and
bedding planes which tend to be strongly horizontally oriented toward the Creek. Although the
groundwater in the area is classified as a potable water supply by NYSDEC, residents obtain their
water from public water supplies {hat are monitored to ensure they meet appropriate federal and state
regulations. Groundwater contour maps for the overburden and bedrock are provided in Figures 2 ’
through 5.

The nearest surface water body associated with the Site is Cattaraugus Creek. The Cattaraugus Creek
is suitable for fishing and secondary recreation (not primary contact recreation such as swimming)
but not as a drinking water supply. In the vicinity of the Site, the Creek meanders through an incised

4
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bedrock valley cut by thousands of years of stream flow. The creek channel width is 130 feetand of
variable depth in the area forming the northern Site property boundary. The drainage area of the
Creek is approximately 436 square miles and measures 70 miles in length and flows in a westerly
direction eventually discharging into Lake Erie.

B. Sensitive Environments

Three federal wetland communities were delineated within the boundaries of the Site. An
approximately 0.25-acre wetland area, characterized as a combination forested/scrub-shrub wetland,
was identified at the northeastern limit of the Site. A 36-inch municipal storm water outfall pipe
discharges into the southern portion of this wetland. The second wetland is an emergent wetland,
located in a depression along the southern side of the Elevated Fill Subarea, that measures less than
1,200 square feet. The other wetland is a scrub-shrub wetland, located in the center portion of the
Site, that measures approximately 3,000 square feet. This scrub-shrub wetland appears to have been
created as a result of storm water drainage at the Site. A 12-inch storm water outfall discharges to
the Site at the southern end of this scrub-shrub wetland. The thickness of the wetland sediments was
found to be greater than five feet deep.

The 100-year and 500-year floodplain areas are located at varying distances and elevations from the
banks of Cattaraugus Creek and are positioned along the entire length Of the Creek. The 100-year
flood elevation is approximately 768 feet mean sea level.

No State or Federal-designated endangered species of plants or animals are known to exist at the Site.

’C. Chemical Characteristics

Groundwater

Groundwater samples were collected for chemical analysis from the overburden and upper bedrock
groundwater in both the ILA and the FMPA, Chemical data for groundwater samples collected prior
to the RI can be found in Appendix B of the RI report. Grotmdwater data and sampling locations may
be found in Tables 1 through 4 and Figures 6 and 7, respectively.

Groundwater samples in the ILA indicate the presence of volatile organic compounds (VOCs) and
metals at levels above applicable New York State groundwater quality standards in both the
overburden and bedrock aquifers. Of the 16 overburden well samples (two rounds of samples from
eight wells), four contained VOCs, including benzene, chlorobenzene, 1,2-dichlorobenzene, and
toluene above groundwater standards. Benzene was detected at a maximum concentration of 1.6
micrograms/liter (ugfL), slightly above the groundwater criteria of 1 ug/L. The compound detected
at the highest concentration was chlorobenzene at 190 ugfL, followed by toluene (17 ug/L). The
groundwater criteria for both compounds is 5 ug/L. 1,2-dichlorobenzene was detected in one sample
at a concentration of 5 ug/L, which is above the groundwater criteria of 3 ug/L. Metals, including
arsenic: at a maximum concentration of 196 ug/L and chromium, at a maximum concentration of 436
ug/L, were detected above groundwater quality standards of 25 ug/L and 50 ug/L, respectively. In
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addition, elevated concentrations of leachate parameters (e.g., dissolved solids, chloride, ammonia,
alkalinity, and hardness) indicated that groundwater is being impacted by leachate from the Elevated
Fill Subarea.

Of the 14 upper bedrock groundwater samples (two rounds from seven wells) analyzed from the ILA
for VOCs and semi-volatile organic compounds (SVOCs), only one chemical, chlorobenzene,
exceeded groundwater criteria. The result was 6.8 ug/L, slightly above the groundwater criteria of
5 ug/L. Metals in the overburden aquifer were generally also found in the bedrock aquifer, but at
lower concentrations slightly above the applicable groundwater standards.

Information from monitoring wells and soii borings indicates that a portion of the waste sludge in the
inactive landfill is below the groundwater table. There are no natural barriers (clay layers) between
the waste and the bedrock aquifer, to retard the migration of waste constituents to the bedrock aquifer.
Groundwater in both the overburden and bedrock flows toward Cattaraugus Creek.

Groundwater samples in the overburden wells in the FMPA showed oniy one VOC, tetrachloroethene,
detected at 5.5 ug/L, slightly above the groundwater criteria of 5 ug/L. No SVOCs were detected
above the groundwater criteria. Metals including iron, manganese and sodium were detected above.
groundwater criteria.

Chemical data for six bedrock groundwater samples (two rounds from three wells) from the FMPA
showed concentrations of VOCs and metals slightly above groundwater criteria. VOCs included
acetone, benzene, cis-1,2-dichloroethene, rrdp-xylene and toluene. SVOCs were not detected above
groundwater criteria. The same metals detected in the overburden well were also detected in the
bedrock wells at similar concentrations.

Seeps

Six samples were taken from three groundwater leachate seeps which emanate from the Elevated Fill
Subarea on the bank of Cattaraugus Creek and flow into the Creek. Seeps were sampled in order to
determine if contaminants in the seeps are entering surface water. Contaminants in seeps were
compared to surface water standards and criteria in Table 5. Ammonia and sulfur-like odors have
been frequently noted near the seeps. Ammonia concentrations ranged from 381 to 891 milligrams
per liter (rag/l) and exceeded the surface water quality criterion of 1.3 mg/1. Sulfide concentrations
ranged between less than 1 and 9 rag/1 and exceeded the New York State surface water quality
criterion of 2 rag/1. No VOCs or SVOCs were detected above surface water criteria in any of the
samples taken from the seeps.

Chromium was found in all but one of the seep samples, at levels exceeding surface water standards.
The detection of elevated levels of ammonia and sulfide in the seep samples, is consistent with reports
of odors noted near the seeps.

6
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Surface Water

Surface water samples Were collected from Cattaraugus Creek adjacent to the Site tO characterize
contamination in the creek. Surface water sample locations are shown on Figure 8. Sample results
were compared to New York State surface water quality criteria. One sample marginally exceeded
the surface water quality criteria for ammonia. The water quality criterion for iron was exceeded in:
surface water samples at locations both upstream and downstream of the landfill; these levels do not
appear to be attributable to the landfill. Sulfide, which was detected in seeps from the ILA at
concentrations above guidance values, was not detected above guidance values in Cattaraugus Creek.
In addition, discoloration from leachate seeps was observed on the banks of the Creek in
contravention of the criteria outlined in 6 NYCRR Part 703.

Sediment Samples

Sediment samples were collected from Cattaraugus Creek and the wetland adjacent to the Site.
Sediment sample locations are shown on Figure 8. Sediment in the Creek is sparse because of the
high velocity stream flow and the shale bedrock that forms the side walls and stream beds of the
Creek. Sample data were compared to New York State sediment quality criteria .and guidance values.

Arsenic was detected above the sediment quality criterion of 6 milligrams per kilogram (mg/kg)in
Cattaraugus Creek sediment at a maximum concentration of 9.61 mg/kg. One sample result for nickel
of 18.2 mg/kg exceeded the sediment quality.criteria (16 mg/kg). VOCs and SVOCs were not
detected in sediment samples from Cattaraugus Creek.

Sediment samples collected in the wetland area adjacent to the Site exceeded sediment quality criteria
and guidance values for arsenic, chromium, and zinc. Arsenic levels of 16.3 mg/kg exceeded the
New York State sediment quality criterion (12 mg/kg) in all of the wetland sediment samples. The
maximum chromium concentration of 55.3 mg/kg exceeded the sediment quality criterion (40 mg/kg).
The maximum concentration of zinc of 290 mg/kg exceeded the sediment quality criterion (50
mg/kg). In addition to metals, a number of VOCs including benzene, toluene, ethylbenzene, and
xylenes were detected at low concentrations in all of the sediment Samples. (Results are discussed
in Ecological Risk Assessment section).

Soils

Chemical data were collected from 30 surface and 23 subsurface soil samples from both the ILA and
the FMPA. Soil results and sampling locations may be found in Tables 6 through 8, and Figures 9
through 11, respectively. There are currently no federal or state promulgated standards for
contaminant levels in soils, tn the absence of Applicable and Relevant or Appropriate Requirements
(ARARs), "To Be Considered" (TBCs) values from the New York State Technical and
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Administrative Guidance Memorandum (TAGM)1 were used.

Metal Concentrations were compared to the TAGM values. Three metals, arsenic, chromium and
zinc, were detected above TAGM values in both surface and subsurface soils in the ILA. NO VOCs
were detected at or above the guidance values.

In surface soils at the ILA, arsenic was detected at six locations above the TAGM objective (12
mg/kg) at a maximum concentration of 919 mg/kg in sample LFSS-6. The area around sample LFSS-
6 was identified asa hot spot. Chromium was detected at nine locations above TAGM values (50
mg/kg) at a maximum concentration of 550 mg/kg. Zinc was detected at 19 of the locations sampled
above TAGM values (50 mg/kg) at a maximum concentration of 165 mg/kg: In subsurface soil
samples collected in the ILA, arsenic, chromium and zinc were detected at maximum concentrations
of 60.5 mg/kg, 623 mg/kg and 1,390 mg/kg, respectively. Except for the high arsenic value, the
concentrations of the compounds detected duringthis RI are generally Consistent with the data from
the 1989 RI.

Surface Soil samples collected from the FMPA indicated the presence of three VOCs above guidance
values in one location, near MWFP-3S/D. At this location, three compounds, chloroform, carbon
tetrachloride and tetrachloroethene, were detected at maximum.concentrations of 5,7 mg/kg, i0
mg/kg and 54 mg/kg, respectively. The TAGM value for chloroform, carbon tetrachloride and
tetraehloroethene are 0.3 mg/kg, 0.6 mg/kg and 1.4 mg/kg, respectively. The presence of these VOCs
in soil near MWFP-3 S/D was further investigated to determine the areal extent of the contamination.
The results of the investigation indicated a hot-spot area ofapproximately 20 feet by 40 feet by 4 feet
that contains VOC contamination.

Metal concentrations also exceeded guidance values at nine locations sampled. The concentrations
of arsenic, chromium, copper, mercury, lead and zinc exceeded their respective TAGM values.
Arsenic was detected :at five locations above the TAGM value at a maximum concentration of 168
mg/kg in sample SB-2. The area around sample SB-2 was identified as a hot spot. Chromium was
detected at five locations above TAGM value (50 mg/kg) at a maximum concentration of 198 mg/kg.
Copper was detected at three locations above TAGM value (50 mg/kg) at a maximum concentration
of 177 mg/kg. Mercury was detected at three locations above TAGM value (0.2 mg/kg) at a
maximum concentration of 3.1 mg/kg. Lead was detected at six locations above TAGM value (61
mg/kg) at a maximum concentration of 269 mg/kg. Zinc was detected at nine locations above TAGM
value (50 mg/kg) at a maximum concentration of 1,390 mg/kg. Subsurface soil samples were
collected from 12 soil boring locations.

A total of 12 subsurface s0il samples was collected from the FMPA. No VOCs were detected above
the guidance values. Metals (arsenic, chromium, copper, mercury and zinc) in several FMPA
samples were also detected above their respective TAGM values.

Division Technical and Administrative Guidance Memorandum: Determination of Soft Cleanup
Objectives and Cleanup Levels, Division of Hazardous Waste Remediation, January 24, 1994.
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Waste Material (Sludge Fill)

Chemical analytical results of the sludge fill present in the ILA are based on three sampleS (GMW-1
through GMW-3) that were analyzed for VOCs and one composite sample that was analyzed for
SVOCs and metals. There are no sludge fill criteria values available for comparison. Samples of the
sludge fill contained concentrations of some VOCs. The VOCs detected atthe highest concentrations
are as follows: acetone, 15 mg/kg; 2-butanone, 3.2 mg/kg; and toluene, 1.7 mg/kg. The following
12 VOCs were also detected at concentrations of less than 1 mg/kg: 1,1-dichloroethane, l’,2-
dichloroethane, 2-hexanone, 4-methyl-2-pentanone, benzene, carbon disulfide, chlorobenzene,
ethylbenzene, xylenes, methycyclohexane, styrene and tetrachloroethene. SVOCs and metals were
detected in the composite sample. The SVOCs and the concentrations at which they Were detected
are as follows: 4-methylphenol, 150 mg/kg; naphthalene, 22 mg/kg; phenol, 15 mg/kg;
pentachlorophenol, 6.8 mg/kg; and phenanthrene, 1 mg/kg. The metals arsenic, chromium and zinc
were detected at concentrations of 34.8 mg/kg, 9,280 mg/kg and 6,060 mg/kg, respectively. The
sludge fill material also contained 10 percent totaI organic carbon.

Landfill Gas

Landfill gas samples were collected from three gas monitoring wells and analysis found several
volatile organic compounds (VOCs) including acetone, 2- butanone, benzene, carbon disulfide,
toluene, ethylbenzene, and xylenes. Several gases associated with the decomposition of organic
matter in the landfill were detected including hydrogen sulfide, carbon monoxide, carbon dioxide,
and methane.

CURRENT AND POTENTIAL FUTURE SITE AND RESOURCE USES

The Site is located in an area characterized by mixed industrial-commercial/residential usage.
Residential zoning is the dominant parcel designation within the Village. Industrialized zones are
primarily concentrated in the southeast portion of the Village, primarily along Cattaraugus Creek.
The site is located in an area zoned industrial.

Regional groundwater is a sole source of potable water and is designated as a drinking water source
by NYSDEC. Industries, businesses, and residences obtain their drinking water from the Village
of Gowanda municipal water supply.

In determining future land uses for the site, EPA considered the "Reuse Assessment and Conceptual
Plan for the Peter Cooper Gowanda Superfund Site" (Reuse Assessment and Concept Plan)
developed by the Village of Gowanda in association with the University of Buffalo Center for
Integrated Waste Management. The Reuse Assessment and Concept Plan was funded in part by
EPA through its Superfund Redevelopment Initiative. The plan envisions a publicly available Site
incorporating elements such as a walking/biking trail, fishing access, outdoor picnic areas, small
boat launch and other related recreational features.
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SUMMARY OF SITE RISKS

A baseline human health risk assessment (BHHRA) was conducted for the ILA and the FMPA of
the Peter Cooper Landfill site. The BHHRA is available in "Baseline Risk Assessment" prepared
by Geomatrix Consultants, Inc. and Benchmark Environmental Engineering and Science, PLLC,
dated November 2003.

The BHHRA considered the Reuse Assessment and Conceptual Plan for the Peter Cooper Gowanda
Superfund Site (Reuse Assessment and Concept Plan), described above. The BHHRA evaluated
the potential future land uses for both the ILA and FMPA described in the Plan.

A Screening Level Ecological Risk Assessment (SLERA)was also prepared to evaluate the
potential risks to ecological receptors from contaminants in soils, surface water, landfill seeps, and
sediment at the ILA and the FMPA. The SLERA titled "Screening Level Ecological Risk
Assessment" was developed by Geomatrix Consultants, Inc. and Benchmark Environmental
Engineering and Science, PLLC, dated November 2003. EPA evaluated potential ecological risk
for the wetland area, the landfill, and Cattaraugus Creek. The SLERA used analytical data from
samples collected during the RI and information on the ecological communities present at the site.
The SLERA was prepared in accordance with EPA’s Ecological Risk Assessment Guidance for
Superfund: Process for Designing and Conducting Ecological Risk Assessnients (EPA 1997).

Human Health Risk Assessment. A Superfund BHHRA is an analysis of the potential adver~
health effects caused by hazardous substance releases from a site in the absence of any actions to
control or mitigate these conditions under current and future land uses. The BHHRA was developed
consistent with appropriate Agency guidelines, guidance and policies including specific Superfund
guidance.

The BHHRA evaluated risks from exposure to chemical contaminants at the ILA and FMPA. The
potential receptors evaluated in the BHHRA, based upon on’ and off-site land use, are discussed
below.

¯ Current Land Use: Adult and adolescent trespassers at the ILA and FMPAI

Recreational Future Land Use. Adult, adolescent and child recreational users based on
potential open-space recreational use of the former ILA and FMPA.

Commercial/Industrial Future Land Use. Adult park, industrial and construction workers
at the ILA and FMPA. Cbmmercial workers at the FMPA.

Future Off-Site Receptors. Future off-site receptors include people residing or working
downwind of the site including recreational users located downstream of the Site on
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Cattaraugus Creek. Members of the Seneca Nation who reside on the Cattaraugus
reservation located approximately one-mile downstream of the site were also identified as
potential receptors through ingestion of fish.

The results of the BHHRA found the cancer risks and non-cancer health hazards for the RME
individual associated with exposures to the future ILA park worker and FMPA industrial worker
exceeded the risk range. Ingestion of groundwater by these receptors exceeded the cancer risk range
of 10-4 (one in ten thousand) to 10.6 (one in a million) and a non-cancer Hazard Index (HI) of 1
identified in the NCP. The BHHRA also found non-cancer health hazard of approximately an HI
= 2 for the future construction worker on the ILA.

All other pathways evaluated were within or below the risk range of 10.4 (one in ten thousand) to
10.6 (one in a million) or an HI of 1 for individual health effects with a few exceptions. The
exceptions are described in the Updates to the 2003 BHHRA section below.

Updates to 2003 BHHRA. At the request of NYSDEC, EPA conducted additional statistical
analyses of the concentrations of arsenic in soil at the FMPA area. This analysis found a statistical
outlier or hotspot area with a concentration of 168 mg/kg arsenic. All other concentrations in this
area were below 30 mg/kg. The HI to the construction worker in this area is approximately 1.4.

At the current time, EPA is conducting a reassessment of the inhalation chemical toxicity of
chloroform and carbon tetrachloride through the Integrated Risk Information System process
(w,~vw.epa.gov/iris). IRIS provides the Agency’s consensus toxicity values for over 500 chemicals.
Based on this reassessment activity, the inhalation non-cancer toxicity values for chloroform and
carbon tetrachloride were withdrawn by EPA’s National Center for Environmental Assessment
(NCEA). In the absence of these toxicity values, the non-cancer pathways of exposure from these
chemicals (e.g., inhalation) can not be quantitatively evaluated. However, the cancer toxicity
information for each chemical is currently available on IRIS and remains appropriate to use.

In the absence of the quantification of inhalation toxicity for carbon tetrachloride and chloroform,
the BHHRA did identify potential can~zer risks for the future commercial worker from exposures
to these chemicals and other volatile organic chemicals of approximately 3 x 10-s (3 in 100,000).
The main chemicals contributing to the excess cancer risks were carbon tetrachloride and
chloroform. As described above, risk from exposure to arsenic in groundwater under the FMPA
also exceeded the risk range. Consistent with EPA’s Directive on the Role of the Baseline Risk
Assessment (OSWER DIRECTIVE 9355.0-30, dated April 22, 1991 and available at
www.epa.gov/oswer/riskassessment/pdf/baseline.pdf): "... once a decision has been made to take
an action, the Agency has expressed a preference for cleanups achieving the more protective end
of the range (i.e., 106).,, The cancer risks from inhalation of carbon tetrachloride and chloroform
exceed EPA’s goals of protection of 10-6. The lack of non-cancer toxicity values for these chemicals
is an area of Uncertainty that will be addressed once the IRIS reassessments are completed.

11
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As stated in the FS (page 23), "... Groundwater at MWFP-3 was also impacted by VOCs, indicating
localized leaching of organic constituents from impacted soil/fill." The FS further states: "To
reduce Construction Worker risks to within acceptable levels and provide a concurrent environmental
benefit of protecting Cattaraugus Creek from possible VOC loadings via migration from MWFP,3
subarea soils to groundwater cleanup goals were set equivalent to NYSDEC TAGM HWR-94-4046
Recommended Soil Cleanup Objectives (RSCOs)." In the absence ofnonrcancer toxicity values,
the concentrations found in the soil were compared to the NYS TAGMs of 0.6 mg/kg for carbon
tetrachloride and 0.3 mg/kg for chloroform and were found to exceed these values. The preliminary
remediation goals for industrial soil at a risk level of 10.6 for these chemicals are comparable to the
TAGMs at 0.55 mg/kg for carbon tetrachloride and 0.47 mg/kg for chloroform.

Risk Assessment Process. A four-step process is utilized for assessing quantitative human health
risks for reasonable maximum exposure (RME) scenarios. The methodology is presented below:

Data Collection and Analysis: In this step, the contaminants of potential concern (COPCs)
in groundwater, soil, air, etc. are identified based on such factors as toxicity, frequency of
occurren.ce, fate and transportof the contaminants in the environment, concentrations of the
contaminants in specific media, mobility, persistence, and bioaccumulation. Table 9
(groundwater and soil) identifies the COPCs by media and location. As described
previously, one hot spot location for arsenic in soil was identified iri the FMPA. In addition
a second hot spot in the FMPA was identified for chloroform and carbon tetrachloride.
Exposure Assessment: The different exposure pathways through which people might be
exposed to the contaminants identified in the data collection and analysis are evaluated in
this step. A description of the various pathways and receptors evaluated that did not pose
an unacceptable risk were identified above.

The Exposure Point Concentrations for groundwater and soil were calculated using a 95 %
Upper Confidence Limit on the Mean where adequate data were available to Support the
statistical calculation. Where adequate statistical information was not available, the
maximum concentration was used. ProUCL Version 3.0 software was used to perform the
statistical calculations. Table 9 (soil and groundwater) provides the EPCs for the COPCs
posing unacceptable risk. Two arsenic hot spot areas were identified, one in the ILA at a
concentration of 919 mg/kg and the other in the FMPA with a concentration of 168 mg/kg.

Using default exposure factors, a "reasonable maximum exposure" scenario, which portrays
the highest level of human exposure that could reasonably be expected to occur, is
calculated. This exposure assessment evaluated current/future land uses including children
and adults who may consume groundwater or ingest soil from.the FMPA and ILA. Table
10 and 11 summarize cancer risks and non-cancer health hazards exceeding the risk range
for receptors at the ILA and FMPA.

Standard default exposure assumptions were used in the calculations for the adult workers
on-site cancer risks and non-cancer health hazards (Table I0 and 11, respectiv61y).

12
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Professional judgment was used in developing exposure frequency and duration assumptions
for trespassing and recreational users of the FMPA and ILA and this was combined with
default values where available.

Dose-Response: Current toxicity factors from the IRIS database, EPA’s consensus toxicity
database were used in the calculations of cancer risks and non-cancer health hazards. This
toxicity data is summarized in Tables 12 and 13 for both cancer and non-cancer health
effects. The non-cancer toxicity values for chloroform and carbon tetrachloride are no
longer supported by NCEA while EPA evaluates these chemicals through the IRIS program.

Risk Characterization." This step summarizes and combines exposure information and
toxicity data to provide a quantitative assessment of site risks. Exposures are evaluated
based on the potential risk of developing cancer and the potential for non-cancer health
hazards. The likelihood o fan individual developing cancer is expressed as a probability.
For example, a 104 cancer risk means a "one-in-ten-thousand excess cancer risk"; or one
additional cancer may be seen in a population of 101000 people as a result of exposure to site
contaminants under the conditions explained in the Exposure Assessment. Current
Superfund guidelines for exposures are an individual lifetime excess cancer risk in the range
of 10-4 to 10"6 (corresponding to a one-in-ten-thousand to a one-in-a-million excess cancer
risk). For non-cancer health effects, a "hazard index" (HI) is calculated. An HI represents
the sum of the individual exposure levels compared to their corresponding Reference Dose
(RID). The key concept for a non-cancer HI is that a "threshold level" (measured as an HI
of less than 1) exists below which non-cancer health effects arenot expected to occur. A
calculated HI of greater than 1 does not predict a specific disease.

For human health, risks from chemical exposure were estimated for current and future RME
individuals at the ILA and FMPA. Specifically, human cancer risks associated with exposure to the
COPCs were evaluated.

Future outdoor park workers at the landfill area had cancer risks of 4 x 10.4 (four in t 0,000)
and an HI = 2.2. The cancer risks exceed the risk range. The risk is primarily attributed to
the ingestion of groundwater contaminated with arsenic underlying the Site (Tables 10 and
11).

Future industrial workers at the FMPA had cancer risks of 4 x 10.4 (four in 10,000). Both
the cancer risks and non-cancer HI (2) exceed acceptable levels. The risk is primarily due
to ingestion of arsenic in groundwater. A separate statistical analysis of the arsenic soil data
found a hotspot area where the concentration in area SB-2 of the FMPA of 168 mg/kg
exceeded the goal of protection of 10.6 for future construction workers and had an HI = 1.4.

Potential cancer risks for the future commercial worker at the FMPA from exposures to
carbon tetrachloride and chloroform and other volatile organic chemicals were
approximately 3 x 10.5 (3 in 100,000) (Table 10) and, for non-cancer health effects, an HI
= 2.5 with arsenic in groundwater the primary risk. As described above, the lack of non-
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cancer toxicity values prevents, further quantification of the non,cancer HI with respect to
chloroform and carbon tetrachloride, As discussed above, based on the uncertainties
associated with this exposure pathway and consistent with the OSWER Directive regarding
the role of the baseline risk assessment, once an action is deemed to be necessary at a Site,
the preference is to achieve the more protective level of the risk range and a 3 x 10.5 (3 in
100,000) risk does not achieve the goal of protection.

Potential non-cancer health hazards to the future construction workers at the ILA were 1.8
with arsenic as the main contributor to the non-cancer health hazards.

Discussion of Uncertainties in Risk Assessment

The procedures and inputs used to assess risks in this evaluation, as in all such assessments, include
uncertainties, In general, the main sources of uncertainty include:

o environmental chemistry sampling and analysis;
environmental parameter measurement;
fate and transport modeling;
exposure parameter estimation; and,
toxicological data.

Uncertainty in environmental sampling arises, in part, from the potentially uneven distribution of
chemicals in the media sampled. Consequently, there is significant uncertainty as to the actual
levels present. Environmental chemistry:analysis error can stem from several sources, including
the errors inherent in the analytical methods and characteristics of the matrix being Sampled.

Uncertainties in the exposure assessment are related to estimates of how often an individual would
actually come in contact with the contaminants of concern, the period of time over which such
exposure would occur, and in the models used to estimate the concentrations of the contaminants
of concern at the point of exposure.

Uncertainties in toxicological data occur in extrapolating both from animals to humans and from
high to low doses of exposure. These uncertainties are addressed by making conservative
assumptions concerning risk and exposure parameters throughout the assessment. As a result, the
baseline human health risk assessment provides upper-bound estimates of the risks to populations
near the Site, and it is highly unlikely to underestimate actual risks related to the Site.

Specifically, several aspects of risk estimation contribute uncertainty to the projected risks.
Uncertainty associated with sample laboratory analysis and data evaluation is considered low as a
result of a quality assurance program Which included data validation of each sample result.

In addition to the calculation of exposure point concentrations, several site-specific assumptions
regarding future land use scenarios, intake parameters, and exposure pathways are a part of the
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exposure assessment stage of a baseline risk assessment. Assumptions were based on site-specific
conditions to the greatest degree possible, and default parameter values found in EPA risk
assessment guidance documents were used in the absence of site-specific data. However, there
remains some uncertainty in the prediction of future use scenarios and their associated intake
parameters and exposure pathways, The exposure pathways selected for current scenarios were
based on the site conceptual model and related data. The uncertainty associated with the selected
pathways for these scenarios is low because site conditions support the conceptual model.

Ecological Risk Assessment

A SLERA was prepared to evaluate the potential risks to ecological receptors from contaminants
in soils, surface water, landfill seeps, and sediment. EPA evaluated potential ecological risk for a
number of areas of the site including the wetland area, the landfill area, and Cattaraugus Creek. The
SLERA used analytical data from samples collected during the RI and information on the ecological
communities present at the site. The ecological risk assessment was prepared in accordance with
EPA’s Ecological RiskAssessment Guidance for Super fund: Process for Designing and Conducting
Ecological Risk Assessments (EPA 1997).

The overall conclusions of the SLERA are summarized below:

The SLERA indicates no potential ecological risks from organic contaminants to receptor species
including fish, terrestrial plants, wetland plants, benthic invertebrates, terrestrial invertebrates, birds,
and mink.

With limited exceptions, benthic organisms and fish in Cattaraugus Creek show no potential
ecological risks from organic chemicals in creek sediment and surface water. Where potential
ecological risks to benthic organisms and fish from inorganic chemicals in creek sediment and
surface water occur, the associated chemical was present in upstream samples at similar
concentrations to downstream samples. This suggests that the Site is not a significant contributor
to the ecological risk.

The SLERA indicates potential for ecological risk to terrestrial receptors from organic and inorganic
contaminants in soils at the Site. The food web model used in the SLERA indicates potential
ecological risk from exposure to semivolatile organic compounds in soil, in particular polynuclear
aromatic hydrocarbons (PAHs), which are SVOCs, for terrestrial mammalian species. The SLERA
also indicates potential risk to terrestrial receptors including terrestrial invertebrates and mammals
from one or more inorganic chemicals insoil including arsenic, chromium, lead; and zinc.
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Basis for Action

Based upon the results of the RI and the human health and ecological risk assessments, EPA has
determined that the response action selected in this ROD is necessary to protect the public health
or welfare or the environment from actual or threatened releases of hazardous substances into the
environment.

REMEDIAL ACTION OBJECTIVES

Remedial action objectives (RAOs) are specific goals to protecthuman health and the environment.
These objectives are based on available information and standards, such as applicable or relevant
and appropriate requirements (ARARs), TBC guidance, and site-specific risk-based levels, as well
as the risks defined¯ in the human health and ecological risk assessments, under the current and
reasonably-anticipated future land use.

The following RAOs were established for the Site:

¯ Reduce or eliminate any direct contact threat associated with the contaminated soils/fill;

Minimize or eliminate contaminant migration from contaminated soils to the groundwater;
and

¯ Minimize or eliminate contaminant migration from groundwater to Cattaraugus Creek.

Table 14 summarizes cleanup objectives for chemical of potential concerns. Soil cleanup
objectives, in the absence of EPA non-cancer toxicity values for chloroform and carbon
tetrachloride, will be those established pursuant to the TAGM guidelines. Soil cleanup objectives
for arsenic in the hot spot areas are based on potential risks to the construction worker associated
with a non-cancer HI of 1. The risk-based level is 120 mg/kg. Groundwater cleanup goals will be
the more stringent of the state or federal promulgated standards.

DESCRIPTION OF ALTERNATIVES

CERCLA §121(b)(l), 42 U.S.C. §9621 (b)(1), mandates that remedial actions must be protective
of human health and the environment, cost-effective, comply with ARARS, and utilize pennanent
solutions and alternative treatment technologies and resource recovery alternatives to the maximum
extent practicable. Section 121 (b)(1) also establishes a preference ~br remedial actions which
employ, as a principal element, treatment to permanently and significantly reduce the volume,
toxicity, or mobility of the hazardous substances, pollutants and contaminants at a site. CERCLA
§ 12 l(d), 42 U.S.C. §962 l(d), further specifies that a remedial action must attain a level or standard
of control of the hazardous substances, pollutants, and contaminants, which at least attains ARARs
under federal and state taws: unless a waiver can be justified pursuant to CERCLA § 121 (d)(4), 42
U.S.C. §9621 (d)(4).
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Detailed descriptions 0fthe remedial alternatives for addressing the contamination associated with
the Site can be found in the FS report. Note that the FS report presented separate alternatives for
five of the media associated with the Site (Leachate Seeps, Elevated Fill Subarea, Soils, Elevated
Fill Subarea Gas and Groundwater). However, to facilitate the presentation and evaluation of these
alternatives, the FS report alternatives were reorganized to formulate the remedial alternatives
discussed below.

A number of institutional controls--deed notices, restrictive covenants, environmental easements
- were considered to further control haman exposure to contaminated groundwater underlying the
Site. Residences and business in the vicinity of the Site obtain potable water from the Public Water
Supply of the Village of Gowanda.

The construction time for each alternative reflects only the time required to construct or implement
the remedy and does not include the time required to design the remedy, negotiate the performance
of the remedy with any potentially responsible parties, or procure contracts for design and
construction. The remedial alternatives are described below.

REMEDIAL ALTERNATIVES

ALTERNATIVE 1: NO ACTION

The Superfund program requires that the "no-action" alternative be considered as a baseline for
comparison with other alternatives. Under this alternative, no action would be taken to contain
wastes, reduce infiltration into the landfill, eliminate areas of exposed waste, or control and treat
leachate discharging from the landfill or address groundwater. Because this alternative would result
in contaminants remaining on-site above health-based levels, CERCLA requires that the Site
conditions be reviewed at least once every five years. If justified by the review, remedial actions
may be implemented to remove, treat, or contain the contaminated soils.
Capital Cost: $0
O&M Cost: $0
Present-worth Cost: $0
Construction Time: None

ALTERNATIVE 2: INSTITUTIONAL CONTROLS

This alternative would consist of deed and access restrictions. The deed restrictions would be
comprised of restrictive covenants and environmental easements designed to prevent direct contact
with the subsurface waste material in the Elevated Fill Subarea and the three hot spot areas by
limiting future Site use. The deed restrictions would also be designed to prevent groundwater use
on the Site for drinking water or potable purposes. In addition to the institutional controls, access
would be restricted by the construction of a fence around the Elevated Fill Subarea where
insufficient cover soils and/or vegetative cover exist. . Access to the Elevated Fill Subarea by
authorized personnel would be through one or more loekable gates. No remedial action would be

17



Case 1:08-cv-00840-RJA Document 3-3 Filed 11/24/2008 Page 28 of 43

taken with regard tothe ieachate seep or landfill gasesl To allow subsurface construction in thehot
spot area a soils management plan will be requiredand developed to provide guidance for workers
involved in handling of soil/fill from this area (e.g., personal protective equipment requirements
during underground utilities construction, methods for disposing of soil/fill removed from
excavation, etc.). Because this alternative would result in contaminants remaining on-site above
health-based levels, CERCLA requires that the Site conditions be reviewed at least once every five
years. If justified by the review, remedial actions may be implemented to remove, treat, or contain
the contaminated soils.

Capital Cost:
Annual O&M Cost:
Present-worth Cost:
Construction Time:

$ 54,000
$ 11,500
$190,000
6 months

ALTERNATIVE 3: EXCAVATION/BANK STABILIZATION/OFF-SITE DISPOSAL

This alternative would involve excavation of a total of approximately 140 cubic yards (CY) of
VOC-impacted soi! (MWFP-3 Subarea). and arsenic-impacted soil (SB-2 Subarea) from the FMPA;
5,800 CY of arsenic-impacted soil/fill (LFSS-6 Subarea) from the ILA; and 100,000 CY of sludge
fill material from the Elevated Fill Subarea, with transport of excavated materials to a permitted,
off-site disposal facility for treatment and/or disposal. The alternative would require bank
stabilization of the Cattaraugus Creek to the 100-yr floodplain elevation after the sludge fill removal
is completed. The bank stabilization would extend from the existing concrete retaining wall
(sluiceway wall) to the existing riprap stabilization on the NYSEG property. The areas would then
be backfilled with clean soil to match the surrounding grade, covered with topsoil, and seeded to
promote vegetative growth. On-site dewatering of the sludge fill and/or admixing with drier soils
would be required during removal of saturated materials in order to eliminate free liquid. The
estimated amount of material requiring disposal is 150,000 tons, assuming admixing was employed
at a rate of approximately one ton dry soil to two tons of sludge fill material.

Since the waste would be removed, the Elevated Fill Subarea would no longer beacting as a source
of contamination to the groundwater and the Creek. The remaining contaminated groundwater
throughout the Site would be cleansed over time by operation of the natural mechanisms of
dispersion and dilution. The impact of the groundwater discharge to the creek would also be
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addressed by the removal of the waste. Because this alternative would result .in contaminants
remaining in the groundwater above health-based levels, CERCLA requires that the Site conditions
be reviewed at least once.every five years.

Capital Cost: $12,293,000

No annual cost is associated with this alternative.

Construction Time: 9 -21z Months

ALTERNATIVE 4: EXCAVATION/CONSOLIDATION/CONTAINMENT/WITH SOIL
ENHANCEMENT CAP AND A GROUNDWATER DIVERSION SYSTEM

This alternative would include the deed restrictions described in Alternative 2 above with the
addition of the following remedial measures:

Excavation of approximately 140 cubic yards (CY) of VOC-impacted soil (MWFP-3 Subarea) and
arsenic-impacted soil (SB-2 Subarea) from the FMPA; and 5,800 CY of arsenic-impacted soil/fill
from the ILA (LFSS-6 Subarea), and consolidation of the excavated materials within the Elevated
Fill Subarea. Confirmation sampling of the sidewalls and bottom of the excavation would be
performed to verify that no residual soil/fill containing VOCs or arsenic above guidance levels
remains. The area would then be backfilled with clean soil and seeded to promote vegetative
growth.

Containing the waste by placing a minimum of 12 inches of low permeability (<1 x 10 -5 crrdsec)
soil across the entire 5-acre Elevated Fill Subarea (this will result in a soil cap of varying depth
between 12 inches [in those areas where the cap has been eroded and wastes currently are exposed]
and 57 inches [across most of the Elevated Fill Subarea where existing soil cover is already present
at varying thicknesses up to 45 inches]). The soil cap would then be covered with topsoil and
seeded to promote vegetative growth; and

Limiting groundwater migration through the Elevated Fill Subarea via an upgradient groundwater
diversion system. Typical groundwater subsurface lateral barriers such as slurry walls, compacted
clay wails, grouting and sheet piling are often implemented in conjunction with a cover system and
groundwater/leachate collection to reduce lateral contaminant migration. The upgradient
groundwater diversion system would employ a slurry wall keyed into the upper 1-2 feet of soft shale
bedrock. The slurry wall would be constructed upgradient of the perimeter of the Elevated Fill
Subarea, extending from the-remnants of the former hydroelectric dam on the creek bank to the
southwestern site boundary. The natural mechanisms of dispersion and dilution would be relied
upon to reduce thecontamination of groundwater throughout the Site.

2 Nine months if work is completed in a single construction season, 21 months if a second

construction season is required.
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Reviewing site conditions at least once every five years as per CERCLA, because this altemat{ve
would result in contaminants remaining on-site above health-based levels; and

Selecting one of two leachate seep collection options described below.

Option A Bank Stabilization, Collection of Leachate Seep and discharge to the Public Owned
Treatment Works (POTW) for Treatment and Disposal

On the northeastern side of the Elevated Fill subarea, the creek bank would be cleared of existing
concrete and rock stabilization, a geosynthetic liner would extend down the top of the soft shale
bedrock to protect against creek water intrusion during high water conditions. A geocomposite or
geosynthetic fabric would be used to protect the liner from puncture during construction. The Creek
banks would then be re-stabilized to the top of the 500-year floodplain (approx. 770 feet above mean
sea level) using existing bank stabilization materials and additional large rip-rap, as necessary. To
collect seeps, a trench would be excavated into the surface of the weathered shale bedrock at the toe
of the slope to intercept the seeps. A perforated drainage pipe and granular media will collect and
transmit the seep water to one or two small packaged leachate pump stations. If the POTW requires
pretreatment, the collected seeps would be treated by aeration using a fine or course bubble diffuser.
From the pump station, approximately 4,300 gallons per day of leachate seep water and shallow
groundwater, would be conveyed via gravity to the Village of Gowanda’s sewer collection system
on Palmer Street. The slope of the regraded bank would be lined with a geocomposite drainage
layer, leading to the collection trench, and covered by a geomembrane liner to prevent seep breakout
and surface water infiltration during high water conditions. The construction and start-up time is
estimated to be nine months.

Option B Bank Stabilization, Collection of Leachate Seep, Treatment and Discharge to
Cattaraugus Creek

This option is similar to Option A, however, it would involve on-site treatment of the seep water
with direct discharge of the treated effluent to Cattaraugus Creek. The treatment process would
utilize biological treatment by a sequencing batch reactor (SBR). The SBR process is a sequential
activated sludge process in which all major steps occur in the same tank in order. A single cycle
would consist of five discrete periods: fill, react, settle, decant, and idle. The SBR system would
first be filled with leachate seep water from a holding tank and aeration would begin. Depending
on discharge limits, it may be necessary to post-treat the bio-treated effluent to remove inorganic
compounds and/or suspended solids before discharging to the creek. The construction and start-up
time is estimated to be 12 months.

Capital Cost: 4/A $1,776,000
4/B $2,325,000
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Annual 0 & M Cost: 4/A $ 29,0003.
4213 $ 86,000

Present-worth Cost: 4/A
4fB

$2,222,000
$3,647,000

Construction Time: 17 - 20 Months

ALTERNATIVE 5: EXCAVATION~CONSOLIDATION~ CONTAINMENT WITH PART
360’ EQUIVALENT DESIGN BARRIER CAP/A GROUNDWATER DIVERSION
SYSTEM/INSTITUTIONAL CONTROLS

This alternative would be identical to Alternative 4, above, except that the waste in the 5-acre Elevated
Fill Subarea would be contained with a low permeability equivalent design barrier cap consistent with
6 New York Code Rules Regulations Part 360. Five-year reviews, and one of the two leachate seep
collection, treatment,.and disposal options described in Alternative 4 would be included. The cap
would consist of the following components:

6-12 inches topsoil
18-24 inches protective barrier low permeability material.

Capital Cost: 5/A $2,055,000
5[f3 $2,625,000,

O&M Cost: 5/A $ 31,000
5/B $ 88,000

Present-worth Cost:

Construction Time:

5/A $2,571,000
5/B $3,971,000

20-23 months

Additional Components of the Remedial Action Common tO the Containment Portion of
Alternatives 4 and 5

All of the containment alternatives, consistent with NYSDEC closure requirements, would require
post-closure operation and maintenance to operate and maintain the vegetative cover and gas venting
systems. In addition, a gas, air, and groundwater monitoring program would be required,

Current New York State landfill closure regulations require the installation of a passive gas venting
system comprised of at least one gas vent riser per acre, to minimize landfill gas build-ups within the

3 The O&M costs for Alternative 4A and 5A do not include any user fees thatmay be charged by the POTVV for

the treatment of.leachate.
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fill. If levels of VOCs or methane in landfill gases are expected to be high, then an active system
would be appropriate.

In general, methane gas levels in the landfill waste at the Elevated Fill Subarea during the RI were
detected in two samplesup to 31.1%. Levels of other non-methane VOCs were detected at levels
slightly above guideline values. Since the level of these VOCs are non-detect at the landfill surface
under current conditions, it is expected that the levels of both methane and non-methane VOCs would
be reduced once a venting system is in place. Therefore, based on landfill characteristics, it is
anticipated that a passive gas venting system would be the appropriate method for gas control.
However, the passive system would be designed and monitored so that it could easily be converted to
an active system should levels of VOCs be detected in excess of ARAR emission standards. After the
installation of the final cap and venting system, two quarterly rounds of sampling of the gas vents for
methane and non-methane VOCs would be conducted. The sampling results would be utilized to
determine whether the installed venting system is adequate or additional venting is necessary or
whether it is necessary to convert the system to an active system with treatment of gas.

COMPARATIVE ANALYSIS OF ALTERNATIVES

In selecting a remedy, EPA considered the factors set out in CERCLA Section 121, 42 U.S.C. §9621,
by conducting a detailed analysis of the viable remedial alternatives pursuant to the NCP, 40 C.F.R.
§300.430(e)(9), and OSWER Directive 9355.3-01 (Guidance for ConductingRemedialInvestigations
and Feasibility Studies under CER CLA : Interim Final, October 1988). The detailed analysis consisted
of an assessment of the individual alternatives against each of nine evaluation criteria and a
comparative analysis focusing upon the relative performance of each alternative against those criteria.

T̄he following "threshold" criteria are the most important and must be satisfied by any alternative in
order to be eligible for selection:

.
Overall protection of human health and the environment addresses whether or not a remedy
provides adequate protection and describes how risks posed through each exposure pathway
(based on a reasonable maximum exposure scenario) are eliminated, reduced, or controlled
through treatment, engineering controls, or institutional controls.

.
Compliance with ARARs addresses whether or not a remedy would meet all of the applicable
or relevant and appropriate requirements of other federal and state environmental statutes and
regulations or provide grounds for invoking a waiver. Other federal or state advisories,
criteria, or guidance are TBCs. TBCs are not required bythe NCP, but the NCP recognizes that
they may be Very useful in determining what is protective of a site or how to carry out certain
actions or requirements.
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The following "primary balancing" criteria are used to make comparisons and to identify the major
tradeoffs between alternatives:

.

.

.

Long-Term effectiveness and permanence refers to the ability of a remedy to maintain reliable
protection of human health and the environment over time, once cleanup goals have been met.
It also addresses the magnitude and effectiveness of the measures that may be required to
manage the risk posed by treatment residuals and/or untreated wastes.

Reduction of toxicity, mobility, or volume through treatment is the anticipated performance of
the treatment technologies, with respect to these parameters, a remedy may employ.

Short-term effectiveness addresses the period of time needed to achieve protection and any ad-
verse impacts on human health and the environment that may be posed during the construction
and implementation period until cleanup goals are achieved.

.
Implementability is the technical and administrative feasibility of a remedy, including the avail-
ability of materials and services needed to implement a particular option.

7. ¯ Cost includes estimated capital, O&M, and net present-worth Costs.

The following "modifying" criteria are used in the final evaluation of the remedial alternatives after
the formal comment period, and may prompt modification of the preferred remedy that was presented
in the Proposed Plan:

8. State acceptance indicates whether, based on its review of the RI/FS report, RI/FS report
addendum, and Proposed Plan, the State concurs with, opposes, or has no comments on the
selected remedy.

9. Community acceptance refers to the public’s general response to the alternatives described in
the RI/FS report, RI/FS report addendum, and Proposed Plan.

A comparative analysis of these alternatives based upon the evaluation criteria noted above, follows.~

Overall Protection of Human Health and the Environment

Alternative 1 (no action) and Alternative 2 (institutional controls) are not protective.ofhumari health
and the environment becausethey do not minimize infiltration and groundwater flow into the Elevated
Fill Subarea, thereby allowing further leaching of contaminants into the aquifer and the surface water;
they do not provide control or treatment of the leachate seeps or landfill gases; and they do not protect
terrestrial mammals from soil contamination.

Alternative 3 would be the most protective because it would permanently remove the source of
contamination to the groundwater and creek, although it would not actively address residual
groundwater contamination. Alternatives 4 and 5 would provide good overall protection of human
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health and the environment bycontaining waste with a landfill cap, controlling landfill gas through
Venting, controlling groundwater flow through the Elevated Fill Subarea with a groundwater diversion
system and controlling and treating the leachate seeps. Alternative 5 is more protective than
Alternative 4 because it requires a thicker cap Of low permeability material to reduce infiltration,
thereby reducing the generation of leachate which mobilizes contaminants into the groundwater.
Options A and B for leachate seep collection, treatment, and discharge considered for Alternatives 4
and 5 are considered to be equally protective of human health and the environment.

Compliance with ARARs

There are currently no federal or state promulgated standards for Contaminant levels in soils. However,
EPA is utilizing New York State soil cleanup objectives as specified in the soil TAGM (which are
used as "To-Be-Considered" criteria). Since the contaminated soils would not be addressed under
Alternatives 1 and 2, these alternatives would not comply with the soil cleanup objectives

Action-specific ARARs include 6NYCRR Part 360 requirements for closure and post-closure of
municipal landfills and the NYSDEC State Pollutant Discharge Elimination System (SPDES) program.
The Part 360 regulations require that the landfill cap promote runoff, minimize infiltration, and
maintain vegetative growth for slope stability. Alternative 3 would be subject to New York State and
federal regulations related to the transportation and off-site treatment/disposal of wastes, Unlike
Alternative 4, Alternative 5 is consistent with an equivalent cap design as specified in 6 NYCRR Part
360. The options for leachate collection, treatment and disposal Considered under Alternatives 4 and
5 would be designed to ensure compliance with their associated ARARs, including SPDES limits for
discharge to surface water and air emission standards for an air stripper. In addition, approvals from
the NYSDEC Division offish and Wildlife and the US Army Corps of Engineers would be required
prior to work on the creek bank and within the 100-year flood plain.

Chemical-specific ARARs at the Site include State and Federal Maximum Contaminant Levels
(MCLs). None of the alternatives would meet chemical-specific ARARs under the Elevated Fill
Subarea. However, Alternatives 4 and 5 would be consistent with EPA’s groundwater policy to
measure the performance of the remedy at the edge of the waste management area when waste is left
in place. Although none of the alternatives woUld restore the on-site groundwater to MCLs,
Alternatives 4 and 5 respectively would be progressively effective in preventing and/or reducing
further groundwater migration through the waste and into the Creek. By constructing a proper cap to
minimize infiltration and a collection system to collect leachate seeps in conjunction with the
groundwater diversion system to limit lateral groundwater migration, the Elevated Fill Subarea would
no longer be acting as a source of contamination to the groundwater and the Creek. The natural
mechanisms of dispersion and dilution would be relied upon to reduce the residual contaminated
groundwater throughout the Site. The impact of the groundwater discharge to the creek will also be
addressed by the groundwater diversion system, in conjunction with the cap.
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Long-Term Effectiveness and Permanence

Alternatives 1 and 2 would involve no active remedial measures and, therefore, would not be effective
in eliminating potential exposure to contaminants in soil or groundwater. These aliernatives would
allow the continued migration of contaminants from the soil to the groundwater. Alternative 3 would
be the most effective alternative over the long term by removing the contaminated soils from the Site.

A landfill cap is considered a reliable remedial measure that, when properly designed and installed,
provides a high level of protection. Of the two cap alternatives considered in detail, Alternative 4
would be less reliable in protecting human health and the environment than Alternative 5 because it
allows more precipitation to infiltrate through the Elevated Fill Subarea which would result in a greater
degree of leaching of contaminants to groundwater. Post-closure operation and maintenance
requirements would ensure the continued effectiveness of the landfill cap, landfill gas control system,
and either of the two leachate system options for Alternatives 4 and 5. Options A and B for leachate
seep collection, treatment, and discharge considered for Alternatives 4 and 5 would each effectively
reduce the toxicity, mobility, and volume of contaminants in the leachate seeps. However, Option A
provides the least risk of failure of process components, as it does not rely on site-specific treatment
equipment.

Reduction of Toxicity, Mobility, or Volume Through Treatment

Alternatives 1 and 2 would provide no reduction in toxicity, mobility or Volume. Under Alternative
3, toxicity and mobility of the contaminants would be eliminated by removing the contaminated soil
from the property. However, admixing the sludge fill with drier soils in order to meet landfill
acceptance criteria would increase the volume of sludge fill requiring disposal. Alternatives 4 and 5
would reduce the toxicity and mobility of the leachate seeps by collecting and treating the leachate.
With the groundwater diversion system being utilized in Alternatives 4 and 5, leachate seep generation
is expected to be reduced and/or eliminated. Compared to Alternative 4, Alternative 5 would provide
greater reduction in the mobility and volume of contaminants by restricting infiltration through a
thicker low permeability landfill cap, which would reduce the further leaching of contaminants to
groundwater.

Short-Term Effectiveness

Alternatives 1 and 2 do not include any physical construction measures in any areas of contamination
and, therefore, would not present any potential adverse impacts to site workers or the community as
a result of its implementation.

Alternative 3 could present some adverse impacts to on-property workers through dermal contact and
inhalation related to excavation activities but this risk would be minimized through the use of personal
protection equipment. In addition, there are short-term risks and the possibility of disruption of the
community. These include: an increase in traffic flow along local roads for an approximately nine-
month period (21 months if a second construction season is required); noise from heavy equipment
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use; and strong odors. ¯This traffic would raise dust and increase noise levels locally: However, proper
construction techniques and operational procedures would minimize these impacts.

There are short-term :risks associated with Alternatives 4 and 5 including increase traffic flow and
noise from heavy equipment but to a lesser extent than Alternative 3. Alternative 4 can be
implemented more quickly, in 17 to 20 months, while Alternative 5 is estimated to take 20 to 23
months.

Implementab ility

Alternatives 1 and 2 would be the easiest soil alternatives to implement, as there are no activities to
undertake.

Alternative 3 presents many implementability issues including truck traffic coordination through the
residential neighborhood and Village, odor and vector control difficulties, sludge dewatering issues,
and.avaiIable landfill capacity at an off-site location. A!tematives 4 and 5 can be readily implemented
from an engineering standpoint and utilize commercially available products and accessible technology.
However, for the construction of the groundwater diversion system, a specialty contractor would be
required.

The treatment of the leachate seep under Options A and. B can be implemented. Discharge of the
treated leachate to the Cattaraugus Creek (Option B) would require compliance with technological
/imitations and water quality standards for protection of the creek. Discharge of the leachate to a local
POTW may require pretreatment of the leachate, consistent with the pretreatment requirements of the
POTW’s SPDES permit, to remove inorganic chemicals prior to discharge. In addition, administrative
implementability issues related to work on the creek bank which is located within the 500-year
floodplain can be expected:

Cost

The estimated capital, operation, maintenance and monitoring (O&M), and 30-Year present-worth
costs for each of the alternatives are presented in the table, below. The annual O&M cost for most of
the alternatives include groundwater monitoring.

Alternative Capital A~ualO&M Total Present-Worth

1 $0 $0 $0

2 $44,000 $9,500 $190,000

3 $12,293,000 $0 $12,293,000

4/A-B $1,776,000- $29;000-$86,000 $2,222,000-$3,647,000
$2,325,000
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5/A-B $2,164,000-
$2,734,000

$3i,ooo-$88,ooo
l$2’680’000-$4’080’000    I

Alternative 3, excavation, has the highest cost of any alternative with a capital cost of $ I2.3 million.
Of the two containment alternatives, Alternative 4 has the lower ¯capital and O& M costs, resulting in
a net present-worth ranging from $2,222,000 to $3,647,000 because it uses less cover and minimal
fill. Alternative 5 has the higher cost, with a net present-worth ranging from $2,680,000 to
$4,080,000, because it would use an estimated 20,000 CY of fill material to create a base for the
landfill cap. The costs noted above for the two containment alternatives include the costs to
implement leachate Options A and B which have net present-worth costs of $ !. 1 and $2.5 million,
respectively. However, for option A the costs do not include any user fees that may be charged by the
POTW for the treatment of leachate.

State Acceptance

The EPA provided the State of New York with an opportunity to concur with the recommended
remedy. Any future letter from the State of New York regarding concurrence on the selected remedy
will be added to the Site Repositories.

Community Acceptance

Comments received during the public comment period indicate that the public, although it favors
Alternative 3, generally supports the selected remedy. These comments are summarized and addressed
in the Responsiveness Summary, which is attached as Appendix IV to this document.

PRINCIPAL THREAT WASTE

The NCP establishes an expectation that EPA will use treatment to address the principal threats posed
by a site.wherever practicable (NCP Section 300.430 (a)(1)(iii)(A)). Identifying principal threat wastes
combines concepts of both hazard and risk. The "principal threat" concept is applied to the
characterization of"source materials" at a Superfund site. A source material is material that includes
or contains hazardous substances, pollutants, or contaminants that act as a reservoir for the migration
of contamination to groundwater, surface water, or air, or act as a source for direct exposure. Principal
threat wastes are those source materials considered to be highly toxic or highly mobile that generally
cannot be reliably contained, or would present a significant risk to human health or the environment
should exposure occur.

Consistent with OSWER directive.9380.8-06FS (dated November 1991), EPA compared the results
of the risk assessment to the risk level of 10.3 (one in a thousand) identified with principal threat waste
where treatment alternatives are recommended. The risk levels found at the site were below the level
of 10.3 where treatment is recommended. The materials located in the Elevated Fill Subarea and
FMPA are non-mobile contaminated source materials of low to moderate toxicity and, therefore, can
be classified as non-principal threat wastes.
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SELECTED REMEDY

Summary of the Rationale for the Selected Remedy

Based upon consideration of the requirements of CERCLA, the detailed analysis of the alternatives,
and public comments, EPA has determined that Alternative 5A
(Excavation/Consolidation/Containment with Part 360- Equivalent Design Barrier Cap, Bank
Stabilization/Collection of Leachate Seep/Treatment by Discharge to a POTW/Groundwater Diversion
System/Institutional Controls) best satisfies the requirements of CERCLA Section 121, 42 U.S.C.
§ 9621, and provides the best balance oftradeoffs among the remedial alternatives with respect to the
NCP’s nine evaluation criteria, 40 C.F.R. §300.430(e)(9).

While Alternative 3 and 4 would both effectively achieve the soil cleanup objective, Alternative 3
would be significantly more expensive and would take longer to construct and implement than
Alternatives 4 and 5. Alternative 4, although similar to Alternative 5 in cost, would be less reliable
in protecting human health and the environment than Alternative 5 because it allows more
precipitation to infiltrate through the Elevated Fill Subarea which would result in a greater degree of
leaching of contaminants to groundwater. Further, Alternative 4 would not comply with the NYCRR
Part 360 regulations. Therefore, EPA and NYSDEC believe that Alternative 5 would effectuate the
Site cleanup while providing the best balance oftradeoffs with respect to the evaluating criteria.

The selected remedy is protective of human health and the environment, provides long-term
effectiveness, will achieve the ARARs in a reasonable time frame, and is cost-effective. Therefore,
the selected remedy will provide the best balance oftradeoffs among the alternatives with respect to
the evaluation criteria. EPA and NYSDEC also believe that the selected remedy will utilize permanent
solutions and alternative treatment technologies or resource recovery technologies to the maximum
extent practicable.

Description of the Selected Reme@

The major components of the selected remedy include the following:

Excavating the three hot-spot areas and consolidating them within the Elevated Fill Subarea,
then capping the 5-acre Elevated Fill Subarea of the ILA with a low permeability equivalent
design barrier cap, consistent with the requirements of 6 NYCRR Part 360, including seeding
with a mixture to foster natural habitat.

¯ Post-excavation confirmatory soil sampling;

Backfilling of excavated areas with clean fill;

Collecting the leachate from the seeps, pretreating the leachate as necessary, then discharging
the leachate to the POTW collection system for further treatment and discharge. As a
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contingency, if treatment of the leachate in the POTW is not available, it would be treated
using a sequencing batch reactor and discharged to Cattaraugus Creek. Since the installation
of the Cap and groundwater diversion system should reduce leachate generation, the volume
of seep leachate requiring treatment is anticipated to be reduced or eliminated over time. For
this reason, POTW treatment with any necessary pretreatment would likely be the most cost-
effective option and, therefore, the preferred option. The specific treatment and disposal
option will be further evaluated during the remedial design phase;

Installing a groundwater diversion system to limit groundwater migration through the Elevated
Fill Subarea. However, should additional data collected in the remedial design phase of the
project support the conclusion that the installation of a diversion wall will result in a minimal
increase in the collection ofcont .aminants by the leachate collection system, the diversion wall
would ~aot be installed;

Installing a passive gas venting system for proper venting of the 5-acre Elevated Fill Subarea
of the ILA;

Stabilizing the banks of the Cattaraugus Creek;

Performing long-term operation and maintenance including inspections and repairs of the
landfill cap, gas venting, and leachate systems;

¯ Performing air monitoring, surface and groundwater quality monitoring; and

Evaluating Site conditions atleast once every five years to determine ifa modification to the
selected alternative is necessary.

This alternative also includes institutional controls for limiting future use of the Site and the
groundwater to ensure that the implemented remedial measures will not be disturbed and that the Site
will not be used for purposes incompatible with the completed remedial action. To ensure that the
engineering and institutional controls remain in place and effective for the protection of public health
and the environment, an annual certification, commencing from the date of implementation, must be
made by the parties responsible for the remediation.

Summary of the Estimated Remedy Costs

The estimated present-worth costs range from approximately $2,700,000 to $4,000,000 depending on
whether the ]eachate seep is treated by the POTW (selected remedy) or on-site treatment with
discharge to Cattaraugus Creek (contingent remedy). This includes an estimated O&M cost ranging
from $31,000-$88,000 for 30 years. Table 15 provides the basis for the cost estimates for the selected
remedy.
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These cost estimates are order-of-magnitude engineering cost estimates that are expected to be within
+50 to -30 percent of the actual project cost. These cost estimates are based on the best available
information regarding the anticipated scope of the selected remedy.

Changes in the cost elements are likely to occur as a result of new information and data collected
during the engineering design of the remedy.

Expected Outcomes of the Selected Remedy

The results of the risk assessment indicate that the Site, if left unremediated, may present an
unacceptable risk to park workers and commercial workers from groundwater ingestion and to
commercial workers from direct exposure to contaminated soils at the Site.

The selected remedy will allow the following potential land and groundwater use:.

Land Use

The Site is currently zoned for industrial use and has been used for this purpose since it was
constructed. The remedial action goals considered potential industrial use of the landfill and FMPA
and other recreational uses where the exposure frequency and duration would be less than those
assumed under the industrial activities. Implementation of the remedy will eliminate potential risks
associated with exposure to contaminated soils. Exposure to contaminated soil will be controlled
through excavation, followed by containment, and institutional controls. Once implemented, the
remedy will help restore the property to beneficial use. The Village of Gowanda would be able to
utilize the Site for recreational purposes, walking/bike trail, fishing access, etc., as outlined in the
Reuse Assessment and Conceptual Plan.

Groundwater Use

Under the selected remedy, the excavation and containment of contaminated soil will reduce the source
of groundwater contamination at the Site, Institutional controls will be established to ensure that
groundwater at the Site is not utilized as a source of potable water until MCL levels are attained.

STATUTORY DETERMINATIONS

Under CERCLA Section 121 and the NCP, the lead agency must select remedies that are protective
of human health and the environment; comply with ARARs (unless a statutory waiver is justified), are
cost-effective, and utilize permanent solutions and ahemative treatment technologies or resource
recovery technologies to the maximum extent practicable. Section I21(b)(1) also establishes a
preference for remedial actions which employ treatment to permanently and significantly reduce the
volume, toxicity, or mobility of the hazardous Substances, pollutants, or contaminants at a site. The
following sections discuss how the selected remedy meets these statutory requirements
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Protection of Human Health and the Environment

The selected remedy, Alternative 5A, will provide permanent overal! protection of human health and
the environment by containing waste with a landfill cap, by controlling landfill gas through monitoring
and venting, and by controlling and treating the leachate seep. By reducing leachate production, the
remedy limits further contamination of the ground and surface water.

Compliance with ARARs and Other Environmental Criteria

While there are no federal or New York State soil ARARs, one of the remedial action goals is to meet
NYSDEC soil cleanup levels as TBCs. A summary of action-specific, chemical-specific, and location-
specific ARARs, as well as TBCs, which will be complied with during implementation of the selected
remedy, is presented below and in more detail in Table 16.

Action-Specific ARARs:

National Emissions Standards for Hazardous Air Pollutants (40 CIF.R. Parts 52 and 61)
6 NYCRR Part 200 and 2t 1, New York State Air Regulations for Prevention and Control of
Air Contamination and Air Pollution
6 NYCRR Part 360, NY State Solid Waste Management Facility Regulations
40 C.F.R. Part 258; Criteria for Municipal Solid Waste Landfills

Chemical-Specific ARARs:

6 NYCRR Parts 701-703 Groundwater and Surface Water Quality Regulations
6 NYCRR Parts 256-257 New York State Air Quality Classifications and Standards

Location-Specific ARARs:

40 C.F.R. Part 6, Appendix A Floodplain Management
6NYRR Part 662-665 Freshwater Wetlands Act

Other Criteria, Advisories, or Guidance TBCs:

40 C.F.R. Part 6.302, Fish and Wildlife Coordination Act
Soil cleanup levels specified in NYSDEC Technical Administrative Guidance Memorandum
No. 94-HWR=4046

.Cost-Effectiveness

A cost-effective remedy is one whose costs are proportional to its overall effectiveness (NCP
§300.430(f)(1)(ii)(D)). Overall effectiveness is based on the evaluations of: long-term effectiveness
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and permanence; reduction in toxicity, mobility, and volume through treatment; and short-term
effectiveness. Based on the comparison of overall effectiveness (discussed above) to cost, the selected
remedy meets the statutory requirement that Superfund remedies be cost-effective.

The estimated present-worth cost of the selected remedy range from approximately $2,700,000 to
$4,000,000 depending on whether the leachate from the seeps is treated by the POTW, the selected
preferred remedy, or subject to on-site treatment with discharge to Cattaraugus Creek, the selected
contingency remedy. Although Alternative 4, at a cost ranging from approximately $1,800,000-
$2,300,000, is less expensive than Alternative 5, it does not meet the threshold criterion of compliance
with ARARs because the enhanced soil cap would not minimize infiltration sufficiently to meet the
regulatory requirements of the NewYork State landfill closure and post-closure requirements
(6NYCRR PART 360) or the federal requirements contained in 40 C.F.R. Part 258, Subpart F. EPA
and the State also believe that the Selected Remedy’s combination of containment and leachate
collection will provide an overall level of protection comparable to Alternative 3 (excavation and off-
site disposal) at a significantly lower cost.

Utilization of Permanent Solutions and Alternative Treatment Technologies to the Maximum
Extent Practicable

The selected remedy utilizes permanent solutions and alternative treatment technologies to the
maximum extent praciicable through collection, treatment, and proper disposal of the leachate seep.

Preference for Treatment as a Principal Element

The statutory preference for remedies employing treatment as a prineipa! element would not be
applicable for the Elevated Fill Subarea itself because the landfill waste does not meet the risk-based
criteria for principal threat waste, and treatment of the waste is neither practicable nor cost-effective
when compared to the other protective remedies. The exact location ofany hazardous waste that may
have been disposed in the Elevated Fill Subarea is unknown. Therefore, the entire landfill volume,
approximately 150,000 tons, would require excavation and removal in order to effectively treat the
waste. Odor controls would be required during the removal work due to strong odors expected during
sludge fill excavation, handling and transport. Odor controls would be of limited effectiveness,
however, for such an excavation. The excavation of such a large volume of waste would provide an
overall level of protection comparabie to the selected remedy, but at a s]gnilicantlY higher cost.
Furthermore, in-situ treatment of waste is technically impractical because no discrete areas,
contaminated by high level of an identifiable waste type which represented a principal threat to public
health or the environment, were located within the Elevated Fill Subarea. However, the selected
remedy calls for treatment of the leachate seep at the Site and, hence, satisfies the preference for
treatment for this portion of the remedy.
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Five-Year Review Requirements

Because this remedy will result in hazardous substances, pollutants or contaminants remaining on,site
above levels that allow for unlimited use and unrestricted exposure, a review of Site conditions will
be conducted within five years after the start of the constmctionto ensure that the remedy is, or will
be, protective of human health and the environment.

DOCUMENTATION OF SIGNIFICANT CHANGES

The Proposed Plan was released for public comment in July 2005. The Plan identified Alternative 5A,
Excavation/Consolidation/Containment with Part 360- Equivalent Design Barrier Cap/a Groundwater
Diversion System, Institutional Controls, the Collection and Treatment of Leachate Seeps, as the
Preferred Alternative for remediation. During the public comment period, new information, in the
form of groundwater modeling, indicated that the mass loading to the creek might not change
significantly with the addition of the groundwater diversion system. In addition, modeling showed that
the leachate collection system would capture the majority of the contaminated shallow groundwater,
thus achieving the remedial action objective of minimizing contaminant migration to Cattaraugus
Creek and achieving the ambient water quality standards.

Additional data collected during the remedial design phase of the project will be analyzed to assess
the conclusions of the modeling study that the majority of the contaminated groundwater flowing
through the waste material would be captured by the leachate collection system and that the mass
loadings of ammonia and other sludge fill contaminants to the creek would be reduced substantially
without a diversion wall. If the design data support this hypothesis, EPA has determined that, as
supported by the model and confirmed by the design, the diversion wall would not be necessary to
meet the remedial action objectives and the diversion wall would not be installed.
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STATEMENT OF WORK
Peter Cooper Landfill Site

Village of Gowanda, Cattaraugus CounW~ New York

I. WORK TO BE PERFORMED

The objectives of the work (hereinafter "Work, as defined in Section IV of the Consent Decree
(the "Consent Decree") to which this Statement of Work ("SOW") is attached) to be conducted at
the Peter Cooper Landfill Site (hereinafter referred to as "the Site") are to:

¯ Reduce or eliminate any direct contact threat associated with the contaminated soils/fill;

¯ Minimize or eliminate contaminant migration from contaminated soils to the
groundwater; and

¯ Minimize or eliminate contaminant migration from groundwater to Cattaraugus Creek.

These objectives shall be met through implementation of the remedy selected in the
Environmental Protection Agency’s (EPA’s) Record of Decision (ROD) at the Site issued
September 30, 2005, attached as Appendix A to the Consent Decree. The Settling Defendants
shall finance and perform the Work in accordance with the Consent Decree, the ROD, and this
SOW, including all terms, conditions and schedules set forth herein or developed and approved
hereunder.

The major components of the Selected Remedy on the Peter Cooper Landfill Site follow:
Excavating the three hot-spot areas and consolidating them within the Elevated Fill
Subarea, then capping the 5-acre Elevated Fill Subarea of the ILA with a low
permeability equivalent design barrier cap, consistent with the requirements of 6 NYCRR
Part 360, including seeding with a mixture to foster natural habitat.

¯ Post-excavation confirmatory soil sampling;

¯ Backfilling of excavated areas with clean fill;

Collecting the leachate from the seeps, pretreating the leachate as necessary, then
discharging the leachate to the POTW collection system for further treatment and
discharge. As a contingency, if treatment of the leachate in the POTW is not available, it
would be treated and discharged to Cattaraugus Creek. The specific treatment and
disposal option will be fbrther evaluated during the remedial design phase;

Installing a groundwater diversion system to limit groundwater migration through the
Elevated Fill Subarea. However, should additional data collected in the remedial design
phase of the project support the conclusion that the installation of a diversion wall will
result in a minimal increase in the collection of contaminants by the leachate collection
system, the diversion wall would not be installed;

¯ Installing a passive gas venting system for proper venting of the 5-acre Elevated Fill
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EPA.

PROJECT COORDINATOR

Within twenty (20) calendar days after lodging of this Consent Decree, Settling
Defendants shall notify EPA, in writing, of the name and title of the Project
Coordinator who may be an employee of the Supervising Contractor. The Project
Coordinator shall be responsible for the day to day management of all Work to be
performed pursuant to this Consent Decree. The Project Coordinator shall have
adequate technical and managerial experience to manage all Work described in
this Statement of Work and under this Consent Decree. The Project Coordinator
shall be knowledgeable at all times about all matters relating to activities
regarding the RD and RA. The Project Coordinator shall be the primary contact
for EPA on all matters relating to Work at the Site and Should be available for
EPA to contact during all working days. The Project Coordinator shall not be an
attorney.

IV. REMEDIAL DESIGN ACTIVITIES

The RD activities to be performed in the implementation of the selected remedy for the
Site include, but are not limited to, the following:

A. Conduct soil sampling on the Site to characterize the extent of contaminated
material that needs to be removed to satisfy the RA objectives. The sampling will
include testing for contaminants for which EPA has established cleanup goals.

B, Develop plans and specifications to excavate contaminated surface and subsurface
soils which exceed cleanup goals specified in the ROD.

C° Develop plans and specifications to consolidate the excavated soil within the 5-
acre Elevated Fill Subarea of the inactive landfill area.

D. Develop plans and specifications to backfill excavated areas.

E. Develop plans and specifications for the performance of air monitoring during
construction/remedial activities at the Site to ensure that air emissions resulting
from the activities meet applicable or relevant and appropriate air emissi on
requirements.

F. Develop plans and specifications for the installation of a passive gas venting
system for proper venting of the 5-acre Elevated Fill Subarea of the inactive
landfill area.

a. Develop plans and specifications to collect leachate and to determine where the
leachate will be treated and disposed.
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be performed during the RD phase, consistent with this SOW, the ROD,
and the Consent Decree. At a minimum, the QAPP shall provide a plan
for sampling surface and subsurface soils to define the specific limits of
the contamination.

All sampling, analysis, data assessment, and monitoring shall be
performed in accordance with the Region II CERCLA Quality Assurance
Manual, Revision 1, EPA Region 2, dated October 1989, and any updates
thereto and the guidelines set forth in the Consent Decree. All testing
methods and procedures shall be fully documented and referenced to
established methods or standards.

The QAPP shall also specifically include the following items:

a, An explanation of the way(s)the sampling,.analysis, and
monitoring will produce data for the RD phase;

b, A detailed description of the sampling, analysis, and testing to be
performed, including sampling methods, analytical and testing
methods, sampling locations and frequency of sampling;

c. A map depicting sampling locations; and

d. A schedule for performance of specific tasks.

In the event that additional sampling locations and analyses are utilized or
required, Settling Defendants shall submit to EPA an addendum to the
QAPP for approval by EPA.

The QAPP shall address the following elements:

Project Management

a°

b.
C.

d.
e,

f.
g.
h.
i.

Title and Approval Sheet
Table of Contents and Document Control Format
Distribution List
Project/Task Organization and Schedule
Problem Definition/Background
Project/Task Description
Quality Objectives and Criteria for Measurement Data
Special Training Requirements/Certification
Documentation and Records

Measurement/Data Acquisition

j. Sampling Process Design
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C.

d,

e.

g.

in on-site screening analyses, Settling Defendants must submit to
EPA a "Non-CLP Superfund Analytical Services Tracking System"
form for each laboratory utilized during a sampling event, within t
thirty (30) days after receipt of the analytical results. Upon
completion, such documents shall be submitted to the EPA Project
Coordinator, with a copy of the lbrm and transmittal letter to:

Regional Sample Control Center Coordinator
EPA Region 2
Division of Environmental Science & Assessment
2890 Woodbridge Avenue, Bldg. 209, MS-215
Edison, NJ 08837

The laboratory utilized for analyses of samples must perform all
analyses according to accepted EPA methods as documented in the
Contract Lab Program Statement of Work for Organic Analysis,
(OLM04.3) or the latest revision, and the Contract Lab Program
Statement of Work for Inorganic Analysis, (ILM05:3) or the latest
revision, or other EPA approved methods. Information on the
Superfund Analytical Services/Contract Laboratory Program is
available at
http ://www.epa. gov/superfund/program s/clp/methods.htm

Unless indicated otherwise in the approved QAPP, all data will be
validated upon receipt from the laboratory.

Unless indicated otherwise in the approved QAPP, submission of
he validation package (checklist, report, and Form I containing the
final data) to EPA, prepared in accordance with the provisions of
Subparagraph g., below.

Assurance that all analytical data that are validated as required by
the QAPP are validated according to the procedures stated in the
EPA Region lI Contract Lab Program Organics Data Review and
Preliminary Review (SOP #HW-6, Revision 11), dated June 1996,
or the latest revision, and the Evaluation of Metals Data for the
Contract Laboratory Program (SOP #HW-2, Revision 11 ), dated
January 1992 or the latest revision, or EPA-approved equivalent
procedures. Region 2 Standard Operating Procedures are available
at: http://www.epa.gov/region02/smb/sops.htm

Unless indicated otherwise in the approved QAPP, Settling
Defendants shall require deliverables equivalent to CLP data
packages from the laboratory for analytical data. Upon EPA’s
request, Settling Defendants shall submit to EPA the full
documentation (including raw data) for this analytical data. EPA
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definitions of the movement of zones;

f. Description of decontamination procedures for personnel and
equipment, and handling and removal of disposable clothing or
equipment;

g. Incidental emergency procedures which address emergency care for
personnel injuries and exposure problems, and containment
measures. These procedures shall include evacuation routes,
internal and external communications procedures for response to
fire, explosion, or other emergencies, the name of the nearest
hospital and the route to that hospital. Local agencies with the
capability to respond to emergencies shall be identified and their
capabilities shall be described, A description of the procedures for
informing the community of these measures shall be outlined.

Description of the persohnel medical surveillance program in
effect;

i. Description of monitoring for personnel safety;

j. Description of routine and special personnel training programs; and

ko Description of an air monitoring program to determine
concentrations of airborne contaminants to which workers on-site
and persons near the site boundary may be exposed. The results of
work-zone air monitoring may be used as a trigger for
implementing site-boundary air monitoring, additional control
measures, and/or cessation of work.

Description of Remedial Design Tasks

The RD Work Plan shall include a detailed description of all other RD tasks (see
Sections IV. and V., above) to be performed, along with a schedule for
performance of those tasks. Such tasks shall include, at a minimum, the
preparation of the RD Reports required by Section VII., below, and tasks
necessary to ensure compliance with ARARs, as outlined herein and in the ROD.
The RD Work Plan shall include an outline of the requirements of the RD
Reports.

1. Access and Other Approvals

The RD Work Plan shall include descriptions of any approvals which
Settling Defendants will need to comply with the Consent Decree, with the
exception of those approvals needed from the EPA. This description shall
detail how such approvals will be sought, and shall include a schedule for
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schedule set forth in the approved RD Work Plan. Each RD report shall include a
discussion of the design criteria and objectives, with emphasis on the capacity and
ability to meet design objectives successfully. Each report shall also include the
plans and specifications that have been developed at that point in time, along with
a design analysis. The design analysis shall provide the rationale for the plans and
specifications, including results of all sampling and testing performed, supporting
calculations and documentation of how these plans and specifications will meet
the requirements of the ROD and shall provide a discussion of any impacts these
findings may have on the RD. The design reports shall also include the following
items (to the extent that work has been performed regarding the items):

A technical specification for photographic documentation of the remedial
construction work;

.
A discussion of the manner in which the RA will achieve the Performance
Standards;

3. A plan for establishing institutional.controls (i°e., deed restrictions); and

.
A draft schedule for RA activities, and a preliminary schedule for
operation and monitoring activities.

Additional Preliminary Remedial Design Report Requirements

The preliminary RD report shall include; the design criteria, a discussion and
evaluation of the RD activities listed under Section IV., above, and their results,
preliminary design drawings showing general arrangement of all RA work
planned, and, to the extent available, items C. 1. and C.2 below.

Additional Pre-Final and Final Remedial Design Report Requirements

The pre-final and final RD reports shall include final plans and specifications,
and, shall also include:

.
A discussion of the manner in which the design components detailed in
Section IV., above, for the RA are considered in the design;

.
Table of Contents for the specifications, including a listing of items from
the Construction Specifications Institute master format that are expected to
be included in the construction specifications. This masterformat is
presented in the Construction Specifications Instkute’s Manual of Practice,
1985 edition, available from the Construction Specifications Institute, 601
Madison Street, Alexandria, Virginia 22314;

.
Engineering plans representing an accurate identification of existing site
conditions and an illustration of the work proposed. Typical items to be

11
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property easements and design completion;

Drawings of all proposed equipment, improvements, details and all other
construction and installation items to be developed in accordance with the current
standards and guidelines of the State of New York. Drawings shall be of standard
size, approximately 24" x 36". A list of drawing sheet titles will be provided;

Engineering plans (as necessary) indicating, at a minimum, the following:

a.     Site security measures;

b.     Roadways; and

c.     Electrical, mechanical, structural, as required.

Any value engineering proposals.

,

.

10.

Piping & instrumentation diagrams, as necessary, showing allequipment and
control systems;

An RA Operation and Maintenance (O&M) Plan. The RA O&M Plan shall be
prepared in accordance with the Superfund Remedial Design and Remedial
Action Guidance, OSWER Directive 9355.0-4A. The RA O&M Plan shall
include, but not be limited to, the following:

a. a description of the personnel requirements, responsibilities, and duties,
including a discussion for training, lines of authority;

b. a description of all construction-related sampling, analysis, and monitoring
to be conducted under the Consent Decree; and

a description of all RA-related monitoring requirements associated with
the groundwater treatment system.

A Construction Quality Assurance Project Plan (CQAPP), which shall detail the
approach to quality assurance during construction activities at the Site, shall
specify a quality assurance official (QA Official), independent of the RA
Contractor, to conduct a quality assurance program during the construction phase
of the project. The CQAPP shall address sampling, analysis, and monitoring to be
performed during the remedial construction phase of the Work. Quality assurance
items to be addressed include, at a minimum, the following:

a. Inspection and certification of the Work;

b. Measurement and daily logging;

13
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EPA in writing of the name, title, and qualifications Of any construction contractor
proposed to be used in carrying out work under this Consent Decree. With respect
to any proposed construction contractor, Settling Defendants shall demonstrate
that the proposed construction contractor has a quality system that complies with
ANSI/ASQC E4-1994, "Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology Programs
(American National Standard, January 5, 1995), bY submitting a copy of the
proposed project manager’s QMP. The QMP should be prepared in accordance
with the specifications set forth in "EPA Requirements for Quality Management
Plans (QA/R-2)," (EPA/240/B-01/002, March 2001) or equivalent documentation
as determined by EPA. EPA shall thereafter provide written notice of the name(s)
of the contractor(s) it approves, if any. Settling Defendants may select any
approved contractor from that list and shall notify EPA of the name of the
contractor selected within twenty-one (21) days of EPA’s designation of approved
contractors. If at any time Settling Defendants proposes to change the
construction contractor, Settling Defendants shall notify EPA and shall obtain
approval from EPA as provided in this paragraph, before the new construction
contractor performs any work under this Consent Decree. If EPA disapproves of
the selection of any contractor as the construction contractor, Settling
Defendants shall submit a list of contractors that would be acceptable to
them to EPA within thirty (30) days after receipt of EPA’s disapproval of the
contractor previously selected.

g. Within sixty (60) days of the award of the RA contract, Settling Defendants shall
submit an RA Work Plan for remedial construction activities. The RA Work Plan
shall include, at a minimum; the following items:

.
If applicable, a "Request for Modification of Approved Final RD Report,"
including any requests for modification of the approved Final Design
Report, based on construction methods identified by the contractor(s), or
proposed modification of the construction schedule developed under
Section VII., above, or any other requests for modification, subject to EPA
approval in its sole discretion.

.
A Site Management Plan (SMP) for RA activities. The SMP for RA shall
include, at a minimum, the following items:

Tentative identification of the RA Project Team (including, but not
limited to the Construction Contractor).

b, A final schedule for the completion of the RA and all maj or tasks
therein, as well as a schedule for completion of required plans, and
other deliverables (see Section V. C., above).

C, Methodology for implementation of the Construction Quality
Assurance Project Plan (developed during the RD).

15
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(3) Procedures for scheduling and managing submittals,
including those of subcontractors, off-site fabricators,
suppliers, and purchasing agents; and

(4) Reporting procedures including frequency of reports and
report formats.

h. Procedures to be used to determine whether performance standards
are being achieved, and reporting procedures and frequency for
results of such testing.

A Quality Assurance/Quality Control Project Plan (QAPP) for the
Remedial Construction phase of the Work shall be prepared consistent
with EPA Requirements for Quality Assurance Project Plans for
Environmental Data Operations, (EPA QA/R-5, October 1998) (see
Section V. A., above, for QAPP requirements).

An updated HSCP for the RA phase of the Work (see Section V. B.,
above, for HSCP requiremems). The HSCP shall address health and
safety measures to be implemented and observed by construction
personnel, as well as recommended health and safety measures for the
adjacent community and general public. The HSCP shall include the name
of the person responsible in the event of an emergency situation, as well as
the necessary procedures that must be taken in the event of an emergency,
as outlined in the Consent Decree.

Approval of Remedial Action Work Plan

EPA will either approve the RA Work Plan or require modification of it in
accordance with the procedures set forth in Section XI of the Consent Decree.

Performance of Remedial Action

.
Upon the EPA’s written approval of the RA Work Plan, Settling
Defendants shall initiate and perform the remedial action in accordance
with the RA Work Plan and the approved Final Design Report, which-
includes the approved RA schedule.

.
During performance of the RA, Settling Defendants may identify and
request EPA approval for field changes to the approved RA Work Plan,
Final Design Report and RA schedule, as necessary, to complete the work.
EPA will approve, disapprove, or require modification of any
requests for field changes in accordance with the procedures set forth in
Section XI of the Consent Decree.

17
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completeness of the construction and its consistency with the RD Reports,
the Consent Decree, the ROD and applicable federal and state laws, rules,
and regulations.

Foilowing the pre-final inspection, EPA will either specify the necessary
corrective measures to the construction phase of the RA, or determine that
construction is complete. If EPA requires corrective measures, Settling
Defendants shall undertake the corrective measures according to a
schedule approved by EPA. Within fourteen (14) days after completion of
the construction of the corrective measures, Settling Defendants and their
contractor(s) shall be available to accompany EPA personnel or their
representatives on an inspection as provided for in the preceding
paragraph. Said inspection will be followed by further directions and/or
notifications by EPA as provided above in this paragraph.

Within twenty-one (21) days of the date that Settling Defendants
concludes that they have met the Performance Standards as specified in the
ROD and this SOW, Settling Defendants shall schedule and conduct a
final inspection to be attended by Settling Defendants, EPA, NYSDEC,
and/or their respective representatives. The final inspection will consist of
a walk-through of the project to determine the completeness of the RA and
its consistency with the ROD, this SOW, and the consent decree. EPA
may direct Settling Defendants to correct any deficiencies identified during-
the inspection. Settling Defendants shall implement the tasks necessary to
correct any deficiencies in accordance with the specifications and
schedules established by EPA.

Within fourteen (14) days of completion of the tasks, Settling Defendants
shall be available to accompany EPA and NYSDEC personnel and/or their
respective representatives on a follow-up inspection. Within thirty (30)days of
EPA’s determination that construction is complete as set forth in Subsection B.,
above, Settling Defendants shall submit a Draft RA Report, as set forth in
Subsection E., below.

The Draft RA Report set forth in Subsection D, above, shall include the
following sections:

1. Introduction

a. Include a brief description of the location, size, environmental
setting, and operational history of the Site.

b. Describe the operauons and waste management practices that
contributed to contamination of the Site.

c. Describe the regulatory and enforcement history of the Site.

19
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sampling and confirmation-of-performance results; required
inspections; demobilization; and startup of post-construction
operation & maintenance activities.

Performance Standards and Construction Quality Control

a. Describe the overall performance of the technology in terms of
comparison to Performance Standards.

b, For treatment remedies, identify the quantity of material treated,
the strategy used for collecting and analyzing samples, and the
overall results from the sampling and analysis effort.

C° Provide an explanation of the approved construction quality
assurance and construction q~aality control requirements or cite the
appropriate reference for this material. Explain any substantial
problems or deviations.

d. Provide an assessment of the performance data quality, including
the overall quality of the analytical data, with a brief discussion of
QA/QC procedures followed, use of a QAPP, comparison of
analytical data with data quality objectives.

Final Inspection and Certifications

a. Report the results of the various RA contract inspections, and
identify noted deficiencies.

b. Briefly describe adherence to health and safety requirements while
implementing the RA. Explain any substantial problems or
deviations.

C. Summarize details of the institutional controls (e.g., the type of
institutional control, who will maintain the control, who will
enforce the control).

d° Describe results of pre-certification inspection.
This section shall include a certification statement, signed by a
responsible corporate official of one or more of the Settling
Defendants or by the Settling Defendants’ Project Coordinator,
which states the tbllowing:

"To the best of my knowledge, after thorough investigation, I
certify that the information contained in or accompanying this
submission is true, accurate and complete. I am aware that there
are significant penalties for submitting false information, including

21
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C. Identify the operating parameters specified by the remediation
contractor that most affected the cost and performance, the
corresponding values measured for each parameter, and the:
procedures used for measuring those parameters.

d. Provide a detailed breakout of the actual RA capital costs.

e, Provide supplemental information in appendices to the RA Report.
These could include a map of the Site, supplemental performance
information, and a list of references.

F. EPA will approve the Draft RA Report, thus making it the Final RA
Report, require modifications, and/or require corrective measures to fully
and properly implement the RA(s), in accordance with Subsection X.B. or
C., above.

PERFORMANCE OF CONTINUED OPERATION OF THE REMEDIAL
ACTION

Upon EPA’s approval of the Draft Remedial Action Report (see Section XI. F.,
above), Settling Defendant shall continue remedial action and monitoring
activities in accordance with the approved O&M Manual.

23
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APPENDIX C

MAP OF THE SITE
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APPENDIX D - COMPLETE LIST OF SETTLING DEFENDANTS
1. Wilhelm Enterprises Corporation
2. New York State Electric & Gas Corporation
3. Jimcar Development, Inc.
4. James Dill
5. Brown Shoe Company, Inc.
6. Seton Company
7. GST AutoLeather
8. Prime Tanning Company, Inc.
9. Viad Corporation
10. ConAgra Grocery Products Company, Inc.
11. Leucadia National Corporation
12. Beggs & Cobb Corporation
13. Wolverine Worldwide, inc.
14. Genesco, Inc.
15. Albert Trostel & Sons Co.
16. Blackhawk Leather Ltd.
17. Eagle Ottawa, LLC
18. S.B. Foot Tanning Company
19. Horween Leather Company
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APPENDIX E - COMPLETE LIST OF OWNER SETTLING DEFENDANTS
1. New York State Electric & Gas Corporation
2. Jimcar Development, Inc.
3. James Dill
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APPENDIX F - COMPLETE LIST OF NON-PERFORMING SETTLING DEFENDANTS
1. Wolverine Worldwide, Inc.
2. Albert Trostel & Sons Co.
3. Blackhawk Leather Ltd.
4. Eagle Ottawa, LLC
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APPENDIX G - COMPLETE LIST OF PERFORMING SETTLING DEFENDANTS
1. Wilhelm Enterprises Corporation
2. New York State Electric & Gas Corporation
3. Jimcar Development, Inc.
4. James Dill
5. Brown Shoe Company, Inc.
6. Seton Company
7. GST AutoLeather.
8. Prime Tanning Company, Inc.
9. Viad Corporation
10. ConAgra Grocery" Products Company, Inc.
1 l. Leucadia National Corporation
12. Beggs & Cobb Corporation
13. Genesco, Inc.
14. S.B. Foot Tanning Company
15. Horween Leather Company
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APPENDIX H

FORM OF EASEMENT
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ENVIRONMENTAL PROTECTION EASEMENT
AND

DECLARATION OF RESTRICTIVE COVENANTS

This Environmental Protection Easement and Declaration of Restrictive Covenants is
made this        day of June, 2008, by and between Palmer Street Gowanda 2007, Inc.
("Grantor")~ a New York corporation, having an address at 333 International Drive Ste B-4
Williamsville, NY 14221, and Wilhelm Enterprises Corporation ("Wilhelm"), a New York
corporation having an address at 333 International Drive Ste B-4 Williamsville, NY 14221; New
York State Electric & Gas Corporation, being a subsidiary of Energy East Corporation, a New
York Corporation having an address at P.O. Box 5224, 18 Link Drive, Binghamton, NY 13902;
Prime Tanning Company, Inc., a corporation organized and existing under the laws of the State
of Maine having an address at 20 Sullivan St., Berwick, ME 03901; Seton Company, a
Pennsylvania corporation having an address at 30445 Northwestern Hwy., Suite 225, Farmington
Hills, MI 48334; Viad Corp, an Arizona corporation having an address at 1850 North Central
Avenue, Suite 800, Phoenix, AZ 85004-4545; GST AutoLeather, a Michigan corporation having
an address at 20 Oak Hollow Drive, Suite 300, Southfield, MI 48033; Brown Shoe Company,
Inc., a Missouri corporation having an address at 8300 Maryland Avenue, P.O. Box 29, St. Louis,
MO 63166-0029; Con Agra Grocery Products Company, Inc., a Nebraska corporation having an
address at One ConAgra Drive Omaha, NE 68102; Beggs & Cobb Corporation, a Delaware
corporation having an address at 139 Lynnfield St., Peabody, MA 01960; Genesco, Inc., a
Tennessee corporation having an address at P.O. Box 731, Suite 490 Nashville, TN 37202-0731 ;
Leucadia National Corporation, a New York corporation having an address at 315 Park Avenue
South, New York, NY 10010; S.B. Foot Tanning Company, a Minnesota corporation having an
address at 805 Bench Street, Red Wing, MN 55066; and Horween Leather Company, a Illinois
Corporation having an address at 2015 Elston Avenue, Chicago, IL 60614, (collectively the
"Grantees"); acting On their own behalf and for the benefit of third-party beneficiaries the United
States of America, acting through the United States Environmental Protection Agency ("EPA"),
and the State of New York, acting through the New York State Department of Environmental
Conservation ("DEC") and the Village of Gowanda ("Village") (collectively, "Third-Party
Beneficiaries").

WITNESSETH:

WHEREAS, Grantor is the owner of ALL THAT TRACT OR PARCEL OF LAND situate in
the Village of Gowanda, Town of Persia, County of Cattaraugus and State of New York and
conveyed to Jimcar Development Inc. by Warranty Deed dated April 14, 1988 from Peter Cooper
Corporations, recorded in the Cattaraugus County Clerk’s Office in Liber 879 of Deeds at Page
59 on April 19, 1988 as more particularly described in the attached Schedule A together with any
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buildings and improvements thereon and appurtenances thereto (the"Property"); and

WHEREAS, the Property is part of the Peter Cooper (Gowanda) Superfund Site ("Site"), which
the EPA, pursuant to Section 105 of the Comprehensive Environmental Response,
Compensation, and Liability Act ("CERCLA"), 42 U.S.C.§ 9605, placed on the National
Priorities List, as set forth in Appendix B of the National Oil and Hazardous substances
Pollution Contingency Plan ("NCP"), 40 C.F.R. Part 300, by publication in the Federal Register
On February 3, 2000; and

WHEREAS, in a Record of Decision dated September 30, 2005 (the "ROD"), the EPA selected a
"response action" for the Site, which provides, in part, for the following actions at the Site:

(1) excavation of impacted soil/fill from sub-areas on site and consolidation into
an onsite landfill;

(2) covering an existing 5-acre on-site landfill with a low-permeability cap;

(3) installation of a passive gas venting system in conjunction with the cap
system;

(4) collection of groundwater and leachate, subject to potential pre-treatment if
necessary, and discharge of same to the existing Village of Gowanda Sewage
Treatment Plant ("GSTP");

(5) stabilizing the bank of Cattaraugus Creek adjacent to the site;

(6) establishing through this instrument and deed restrictions certain institutional
controls, environmental easements and restrictive covenants on future uses of
the Site to:                                   ..

(a) prevent use of groundwater on the Site for potable purposes;
disruption, excavation or alteration of the cover system over the on-site
landfill, or damage to or interference with the operation of the passive gas
venting system,

(b)    facilitate the performance of:

(i)    long-term operation and maintenance of the cap, gas venting,
and groundwater/leachate systems;

(ii)    air, surface, and groundwater quality monitoring; and
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(iii) Site condition evaluations as necessary to determine if a
modification to the selected remedial action is necessary for
protection of human health and the environment; and

(c)    prevent the disturbance, destruction, interference with or obstruction
of any aspects of the remedy or access provided herein as necessary to
operate, maintain, monitor and/or repair the remedy .at the Site.

WHEREAS, the Grantor. herein grants a permanent easement: a) providing the right of
unobstructed access over the Property to the Grantees for purposes of facilitating, implementing,
and monitoring, maintaining, and the performance of other obligations that may arise and are
necessary to, the response action for the Site.; and b) imposing on the Property Restrictive
Covenants that will run with the land for the purpose of protecting human health and the
environment; and

WHEREAS, Grantor has and assumes no liability to the Grantees or the Third-Party
Beneficiaries for any conditions existing at the Site but wishes to facilitate though this
Environmental Protection Easement and Declaration of Restrictive Covenants the full
cooperation of the Grantees with the EPA, and to provide access to the Site for implementation
of all response actions at the Site as required pursuant to a Consent Decree entered into
voluntarily by and between the Grantees and the United States of America to abate potential
hazardous conditions at the Site;

NOW, THEREFORE:

.

.

Grant: Grantor, on behalf of itself, its heirs, successors and assigns, in consideration of
the sum of Ten Dollars and no more, paid by Grantees, and other good and valuable
consideration the receipt and sufficiency of which is hereby acknowledged, does:

(a) give, grant, covenant and declare in favor of the Grantees and nominated Third-
Party Beneficiaries of this Grant that the Property shall be subject to the
restrictions on use and rights of access set forth below, and

(b) give, grant, devise and convey to the Grantees and the nominated Third Party
Beneficiaries the perpetual right to enforce said restrictions and rights, which
restrictions and rights shall be of the nature and character, and for the purposes,
hereinafter set forth.

Purpose: It is the purpose of this instrument to convey to the Grantees real property
rights, as covenants to run with the land, in order to:
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,

,

(a)

(b)

facilitate the remediation of past environmental contamination and to protect
human health and the environment by reducing the risk of exposure to
contaminants and to,
provide the EPA, and, if necessary, DEC, with rights as Third-Party Beneficiaries
with the same rights as the Grantees may have under this instrument for purposes
of taking action to protect human health and the environment as provided for
herein.

Restrictions on use: The following restrictions apply to the use of the Property, as
Restrictive Covenants that run with the land, are binding on the Grantor and its heirs,
successors and assigns, and the Grantees and their heirs, successors and assigns, and all
who take title to and possession of the Property hereafter.

(a) The followin~ activities are prohibited: the extraction of groundwater; any activities
that would interfere with, or adversely affect, the integrity or protectiveness of the
barrier cap covering the on-site landfill; any activities which would interfere with, or
adversely affect, the integrity, protectiveness or function of the passive gas venting
system; any activities which would interfere with, or adversely affect, the integrity or
protectiveness of the surface/groundwater leachate collection system; the importation
of backfill or soil fill cover which is inconsistent with the Soil/Fill Management Plan
developed for the Site pursuant to the Consent Decree; and except as provided in
subparagraph. (b) hereof, digging into or disturbing the subsurface, except in areas
specifically designated for the placement of utilities necessary to support the
recreational use of the site; and except as provided in subparagraph (b) hereof
constructing commercial buildings or appurtenant facilities not required pursuant to
the remedial action plan for the Site; or the construction of residential facilities or any
kind or character whatsoever.

(b)

(c)

the Property may be used only, and for no other purpose than, as a recreational area,
whether improved by appurtenant facilities such that the property can be used as and
becomes an active public park, or left in a more or less natural condition for use as a
passive recreational area, but in no case or event shall the Property be disturbed by
construction to improve it for use, or allow it to be improved for use, for residential,
commercial, or industrial purposes, it being the intention of Grantor that this Property
become a public park, whether active or passive, and be used for no other purpose.

Public use of the Property will not be authorized until there has been full compliance
with all requirements of law applicable to its designated recreational use.

Modification or termination of restrictions: The Restrictive Covenants on use specified
in the preceding paragraph of this instrument may only be modified, or terminated in
whole or in part, in writing, by the Grantees or their successors and assigns, with the prior
written consent of EPA and DEC, provided, however, that any modification or

......... 2 ........ ~ .................................
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°

termination of said restrictions shall not adversely affect the remedy selected by EPA for
the Site.

Right of access: A right of access to the Property is hereby imposed upon the Property,
being a Covenant to run with the land and surviving for perpetuity, from and binding on
Grantor and its heirs, successors and assigns, and on the Grantees and their heirs,
successors and assigns, and inuring to the benefit of the Grantees and their heirs,
successors and assigns and the Third-Party Beneficiaries nominated herein. Such right of
access shall be allowed at all reasonable times, provided prior written notification has
been provided to theVillage at least 3 days prior to access, except, in the case of an
emergency, such notice may be provided telephonically and shall be provided at the
earliest reasonable opportunity. The access provided herein allows the following
activities:

a) Excavation of impacted soil/fill from sub-areas on site and consolidation into an
on-site landfill;

b) Covering an existing 5-acre on site landfill with a low-permeability equivalent
design barrier cap, including seeding with a mixture to foster natural habitat;

c) Installation of a passive gas venting system in conjunction with a final cover
system for the onsite landfill;

Construction, operation, maintenance (including if necessary potential leachate
pre-treatment) and repairs of a groundwater/leachate collection system, and
facilities necessary to discharge groundwater/leachate into the existing GSTP, and
the construction of appurtenant buildings or facilities as necessary for the
gmundwater/leachate collection system;

e) Stabilization of the bank of Cattaraugus Creek adjacent to the Site;

f) Verifying any data or information relating to the environmental conditions of the
Site;

g) Verifying that no action is being taken on the Property in violation of the terms of
this instrument or of any federal or state environmental laws or regulations;

h) Conducting investigations under CERCLA relating to contamination on or near
the Site, including, without limitation, sampling of air, water, sediments, soils;
and

i) Implementing additional or new response actions under C ERCLA.
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°

.

°

.

10.

11.

Federal authoriW: Nothing in this document shall limit or otherwise affect EPA’s rights
of entry and access or EPA’s authority to take response actions under CERCLA, the NCP,
or other federal law.

No public access and use: No right of access or use by the general public to any portion
of the Property is conveyed by this instrument.

Public notice: Grantor and its heirs, successors and assigns agree to include in each
instrument conveying any interest in any portion of the Property, including but not limited
to deeds, leases and mortgages, a notice which is in substantially the following form:

NOTICE: THE INTEREST CONVEYED HEREBY IS
SUBJECT TO AN ENVIRONMENTAL PROTECTION
EASEMENT AND DECLARATION OF RESTRICTIVE
COVENANTS, DATED             ., 2008, RECORDED IN
THE CLERK’S OFFICE, COUNTY OF CATTARAUGUS,
ON           ,2008, IN BOOK ., PAGE    :, IN
FAVOR OF, AND ENFORCEABLE BY’ GRANTEES, AND
BY THE UNITED STATES OF AMERICA, AND BY THE
STATE OF NEW YORK AS THIRD-PARTY
BENEFICIARIES.

Within thirty (30) days of the date any such instrument of conveyance is executed,
Grantor or its heirs, successors and assigns agree to provide Grantees and the EPA with a
certified true copy of said instrument and, if it has been recorded in the public land
records, its recording reference.

Enforcement: The Grantees and the Third-Party Beneficiaries shall be entitled to enforce
the terms of this instrument by resort to specific performance. Such remedy shall be in
addition to any and all other remedies available at law or in equity, including pursuant to
CERCLA. Any forbearance, delay or omission to exercise Grantees’ rights under this
instrument in the event of a breach of any term of this instrument shall not be deemed to
be a waiver by the Grantees of such term or of any of the rights of the Grantees under this
instrument.

Additional Covenants: Grantor hereby covenants to Grantees and their heirs, successors
and assigns, and to Third-Party Beneficiaries of this instrumentl that the Grantor is
lawfully seized in fee simple of the Property, that the Grantor has a good and lawful right
and power to sell and convey the Property or any interest therein, and that the Property is
free and clear of encumbrances except as otherwise disclosed to Grantees.

Notices: Any notice, demand, request, consent, approval, or communication under this



Case 1:08-cv-00840-RJA Document 3-10 Filed 11/24/2008 Page 8 of 14

instrument that any party desires or is required to give to any other party shall be in
writing and shall either be served personally or sent by first class mail, postage prepaid,
addressed as follows:

To. Grantor:

Palmer Street Gowanda 2007, Inc.
c/o Lipman & Biltekoff, LLP
333 International Drive Suite B-4
Williamsville, New York 14221

To Grantees:

Wilhelm Enterprises Corporation
c/o Lipman & Biltekoff, LLP
333 International Drive Suite B-4
Williamsville, New York 14221

New York State Electric & Gas Corporation
c/o Elias Group
411 Theodore Fremd Avenue
Suite 102
Rye, NY 10580

Prime Tanning Company, Inc., Set0n Company, Viad Corp, GST AutoLeather, Brown
Shoe Company, Inc., Con Agra Grocery Products Company, Inc., Beggs & Cobb
Corporation, Genesco, Inc., Leucadia National Corporation, S.B. Foot Tanning Company,
and Horween Leather Company.
c/o Kelley Drye and Warren, LLP
3050 K Street NW Suite 400
Washington, DC 20007

A copy of each such communication shall also be sent to the following:

To EPA:

United States Environmental Protection Agency
Office of Regional Counsel
New York/Caribbean Superfund Branch
290 Broadway
New York, NY 10007
Attn: Peter Cooper Landfill Site Attorney
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12.

To the Vi!lage:

Village Clerk
Village of Gowanda
27 East Main Street
Gowanda, New York 14070

General provisions:

a) Controlling law: The interpretation and performance of this instrument shall be
governed by the laws of the State of New York and, if applicable, the United States. Any
claim brought pursuant to this agreement shall be brought in the Eighth Judicial District
of New York State Supreme Court or, the United States District Court for the Western
District of New York, as applicable.

b)     Liberal construction: Any general rule of construction to the contrary
notwithstanding, this instrument shall be liberally construed in favor of the grant to
effectuate the purpose of this instrument and the policy and purpose of CERCLA. If any
prox{ision of this instrument is found to be ambiguous, an interpretation consistent with
the purpose of this.instrument that would render the provision valid shall be favored over
b.ny interpretation that would render it invalid.

c)     Severabiliw: If any provision of this instrument, or the application of it to any
person or circumstance, is found to be invalid, the remainder of the provisions Of this
instrument, or the application of such provisions to persons or circumstances other than
those to which it is found to be invalid, as the case may be, shall not be affected thereby.

d)    Entire agreement: This instrument sets forth the entire grant of rights and
obligations, including rights of access, easements and restrictive covenants to run with the
land and inure to the benefit of Third-Parties Beneficiaries and supersedes all prior
discussions, negotiations, understandings, or agreements relating thereto, all of which are
merged herein; provided that nothing in this instrument shall be deemed to alter or
modify the Consent Decree entered into by and among the United States of America and
the Grantees.

e)     No forfeiture: Nothing contained herein will result in a forfeiture or reversion of
Grantor’s title in any respect. Further, no violation of the rights and obligations, including
rights of access, easements and restrictive covenants set forth herein by any heir,
successor or assign of the Grantor shall result in a forfeiture of title or revision of any
interest from such heir, successor or assign to the Grantor.
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f)     Successors: The covenants, easements, terms, conditions, and restrictions of this
instrument shall be binding upon, and inure to the benefit of, the parties hereto and their
heirs, successors, and assigns and shall continue as a servitude running in perpetuity with
the Property. The term "Grantor," wherever used herein, and any pronouns used in place
thereof, shall include the persons and/or entities named at the beginning of this document,
identified as "Grantor" and their heirs, successors, and assigns. The term "Grantees,"
wherever used herein, and any pronouns used in place thereof, shall include the persons
and/or entities named atthe beginning of this document, identified as "Grantee" and their
heirs, successors, and assigns. The Third-Party Beneficiaries described herein are
agencies and/or instrumentalities of the State of New York or the United States of
America and wherever used herein, and any pronouns used in place thereof, shall include
the entities named at the beginning of this document.

h)    Captions: The captions in this instrument have been inserted Solely for
convenience of reference and are not a part of this instrument and shall have no effect
upon construction or interpretation.

i)     Counterparts: The parties may execute this instrument in two or more
counterparts, which shall, in the aggregate, be signed by all parties; each counterpart shall
be deemed an original instrument as against any party who has signed it. In the event 0f
any disparity between the counterparts produced, the recorded counterpart shall be
controlling.

TO HAVE AND TO HOLD unto the Grantees and their heirs, successors and assigns forever.

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

Palmer Street Gowanda 2007, Inc.

By: Robert Wilhelm, President
Date:

Grantor’s acknowledgment
STATE OF FLORIDA )
COUNTY OF ) : ss

On the __ day of         in the year 2008, before me, the undersigned personally
appeared Robert Wilhelm, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his capacity, and that by his signature on the
instrument, the individual(s), or the person upon behalf of which the individual(s) acted,
executed the instrument.
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Notary Public - State of New York
My Commission Expires:
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THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY"

Wilhelm Enterprises Corporation

By:
Robert Wilhelm, Its President

Date:

Grantee’s Acknowledgment

STATE OF FLORIDA )
COUNTY OF .) : ss

On the      day of         in the year 2008, before me, the undersigned personally
appeared Robert Wilhelm, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his capacity, and that by his,signamreon the
instrument, the individual(s), or the person upon behalf of which the individual(s) acted,
executed the instrument.

Notary Public - State of New York
My Commission Expires:
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New York State Electric & Gas Corporation

By:

Date:
Seth A. Davis, Agent and Counsel

Grantee’s Acknowledgment

STATE OF NEW YORK      )
COUNTY OF WESTCHESTER ) : ss

On the      day of          in the year 2008, before me, the undersigned personally
appeared Seth A. Davis, personally known to me or proved to me on the basis Of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his capacity as Agent and Counsel, and that by
his signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

Notary Public - State of New York
My Commission Expires:
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Prime Tanning Company, Seton Company, Viad Corp, GST
AutoLeather, Brown Shoe Company, Inc., Con Agra Grocery
Products Company, Beggs & Cobb Corporation, Genesco, Inc.,
Leucadia National Corporation, S.B. Foot Tanning Company,
and Horween Leather Company

By:

Date:
John L. Wittenborn, Agent and Counsel

Grantee’s Acknowledgment

DISTRICT OF COLUMBIA )
) ss

On the      day of         in the year 2008, before me, the undersigned personally
appeared John L. Wittenborn, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his capacity as authorized agent, and that by
his signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

Notary Public - State of New York
My Commission Expires:



Case 1:08-cv-00840-RJA Document 3-11 Filed 11/24/2008 Page 1 of 9

APPENDIX I

FORM OF TRUST FUND AGREEMENT
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TRUST AGREEMENT
[ ] Site

Dated:

Page 2 of 9

This Trust.Agreement (this "Agreement") is entered into as of [date] by
and between [name of entity funding th.e trust], a [insert "corporation," "limited liability
company," "partnership," etc.] organized and existing under the laws of the State of
[         ] (the "Grantor"), and [name of trustee], a [insert "corporation, .... banking
organization," "association," etc.] organized and existing under the laws of the State of
[        ] (the "Trustee").

Whereas, the United States Environmental Protection Agency ("EPA"),
an agency of the United States federal government, and theGrantor have entered into a
Consent Decree, United States of America v. [            ], Civil Action No.
[        . ], for the [           ] Site (hereinafter the "Consent Decree’’);

Whereas, the Consent Decree provides that the Grantor shall provide
assurance that funds will be available as and when needed for performance of the Work
required by the Consent Decree;

Whereas, in order to provide such financial assurance, Grantor has agreed
to establish and fund the trust created by this Agreement; and

Whereas,. the Grantor, acting through its duly authorized officers, has
selected the Trustee to be the trustee under this Agreement, and the Trustee has agreed to
act as trustee hereunder.

Now, therefore, the Grantor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:

(a) The term "Beneficim3," shall have the meaning assigned thereto in
Section 3 of this Agreement.

(b) The term "Business Day" means any day, other than a Saturday or a
Sunday, that banks are open for business in ~ ___], USA.

(c) The term "Claim Certificate" shall have the meaning assigned thereto
in Section 4(a) of this Agreement.

(d) The term "Fund" shall have the meaning assigned thereto in Section 3
of this Agreement.

(e) The term "Grantor" shall have the meaning assigned thereto in the
first paragraph of this Agreement.

(f) The term "Objection Notice" shall have the meaning assigned thereto
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in Section 4Co)of this Agreement.

(g) The term "Site" shall have the meaning assigned thereto in Section 2
of this Agreement.

(h) The term "Trust" shall have the meaning assigned thereto in Section 3
of this Agreement.

(i) The term "Trustee" shall mean the trustee identified in the first
paragraph of this Agreement, along with any successor trustee appointed pursuant to the
terms of this Agreement.

(j) The term "Work" shall have the meaning assigned thereto in the
Consent Decree.

Section 2. Identification of FacUities and Costs. This Agreement
pertains to costs for Work required at the [            ] site in [        ] County,
[         ] (the "Site"), pursuant to the above referenced Consent Decree.

Section 3. Establishment of Trust Fund. The Grantor and the Trustee
hereby establish a trust (the "Trust"), for the benefit of EPA (the "Beneficiary"), to assure
that funds are available to pay for performance oftheWork in the event that Grantor fails
to conduct or complete the Work required by, and in accordance with the terms of, the
Consent Decree. The Grantor and the Trustee intend that no third party shall have access
to monies or other property in the Trust except as expressly provided herein.¯ The Trust is
established initially as consisting of funds in the amount of [       ] U.S. Dollars
($.         ). Such funds, ¯along with any other monies and/or other property hereafter
deposited into the Trust, and together with all earnings and profits thereon, are referred to
herein collectively as the "Fund." The Fund shall be held by the Trustee,. IN TRUST, as
hereinafter provided. The Trustee shall not be responsible nor shall it undertake any
responsibility for the amount or adequacy of, nor any duty to collect from the Grantor,
any payments necessary to discharge any liabilities of the Grantor owed to the United
States.

Section 4. Payment for Work Required Under the.Consent Decree. The
Trustee shall make payments from the Fund in accordance with the following procedures.

(a) From time to time, the Grantor and/or its representatives or contractors
may request that the Trustee make payment from the Fund for Work performed under the
Consent Decree by delivering to-the Trustee and EPA a written invoice and certificate
(together, a "Claim Certificate") signed by an officer of the Grantor (or the relevant
representative or contractor) and certifying:

(i)    that the invoice is for Work performed at the Site in
accordance with the Consent Decree;

(ii) a description of the Work that has been performed, the
amount of the claim, and the identity of the payee(s); and

.
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(iii) that the Grantor has sent a copy of such Claim Certificate
to EPA, both to the EPA attorney and the EPA RPM at theirrespective addresses shown
in this Agreement, the date on which such copy was sent, and the date on which such
copy was received by EPA as evidenced by a retu. m receipt (which return receipt maybe
written, as in the case of overnight delivery, certified mail, or other similar delivery
methods, or electronic, as in the case of e-mail, facsimile, or other similar delivery
methods).

¯ (b) EPA may object to any payment requested in a Claim Certificate
submitted by the Grantor(or its representatives or contractors), in whole or in part, by
delivering to the Trustee a written notice (an "Objection Notice") within thirty (30) days
after the date of EPA’s receipt of the Claim Certificate as shown on tile relevant return
receipt. An Objection Notice sent by EPA shall state (i) whether EPA objects to all or
only part of the payment requested in the relevant Claim Certificate; (ii) the basis for
such objection, (iii) that EPA has sent a copy of such ObjectionNotice to the Grantor and
the date on which such copy was sent; and (iv) the portion of the payment requested in
the Claim Certificate, if any, which is not objected to by EPA, which undisputed portion
the Trustee shall proceed to distribute in accordance with Section 4(d) below. EPA may
object to a request for payment contained in a Claim Certificate only on the grounds that
the requested payment is either (x) not for the costs of Work under the Consent Decree or
(y) otherwise inconsistent with the terms and conditions of the Consent Decree.

(c) If the Trustee receives a Claim Certificate and does not_ receive an
Objection Notice from EPA within the time period specified in Section 4(b) above, the
Trustee shall, after the expiration of such time period, promptly make the payment from
the Fund requested in such Claim Certificate.

(d) If the Trustee receives a Claim Certificate and also receives an
Objection Notice from EPA within the time period specified in Section 4(lo) above, but
which Objection Notice objects to only a portion of the requested payment, the Trustee
shall, after the expiration of such time period, promptly make payment from the Fund of
the uncontested amount as requested in the Claim Certificate. The Trustee shall not make
any payment from the Fund for the portion of the requested payment to which EPA has
objected in its Objection Notice.

(e) If the Trustee receives a Claim Certificate and also receives an
Objection Notice from EPA within the time period specified in Section 4(b) above, which
Objection Notice objects to all of the requested payment, the Trustee shall not make any
payment from the Fmid for amounts requested in such Claim Certificate.

(f) If, at any time during the term of this Agreement, EPA implements a
"Work Takeover" pursuant to the terms of the Consent Decree and intends to direct
payment of monies from the Fund to pay for performance of Work during the period of
such Work Takeover, EPA shall notify the Trustee in writing of EPA’S commencement
of such Work Takeover. Upon receiving such written notice from EPA, the disbursement
procedures set forth in Sections 4(a)-(e) above shall immediately be suspended, and the
Trustee shall thereafter make payments from the Fund on12 to such person or persons as
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the EPA may direct in writing ~om time to time for the sole purpose of providing
payment for performance of Work required by the Consent Decree. Further, after
receiving such written notice from EPA, the Trustee shall not make any disbursements
from the Fund at the request of the Grantor, including its representatives and/or
contractors, or of any other person except at the express written direction of EPA. If EPA
ceases such a Work Takeover in accordance with the terms of the Consent Decree, EPA
shall so notify the Trustee in writing and, upon the Trustee’s receipt of such notice, the
disbursement procedures specified in Sections 4(a)-(e) above shall be reinstated.

(g) While this Agreement is in effect, disbursements from theFund are
governed exclusively by the express terms of this Agreement.

Section 5. Trust Management. The Trustee shall invest and reinvest the
principal and income of the Fund and keep the Fund invested as a single fund, without
distinction between principal and income, in accordance with directions which the
Grantor may communicate in writing to the Trustee from time to time, except that:

(a) securities, notes, and other obligations of any person or entity shall not
be acquired or held by the Trustee with monies comprising the Fund, unless they are
securities, notes, or other obligations of the U.S. federal government or any U.S. state
government or as otherwise permitted in writing by the EPA;

(b) the Trustee is authorized to invest the Fund in time or demand deposits
of the Trustee, to the extent such deposits are insured by an agency of the U.S. federal or
any U.S. state government; and

(c) the Trustee is authorized to hold cash awaiting investment or
distribution uninvested for a reasonable time and without liability for the payment of
interest thereon.

Section 6. Commingling and Investment. The Trustee is expressly
authorized in its discretion to transfer from time to time any or all of the assets of the
Fund to any common, commingled, or collective trust fund created by the Trustee in
which the Fund is eligible to participate, subject to all of the provisions hereof and
thereof, to be commingled with the assets of other trusts participating therein.

Section 7. Express Powers of Trustee. Without in any way limiting the
powers and discretion conferred upon the Trustee by the other provisions of this
Agreement or bY law, the Trustee is expressly authorized and empowered:

(a) to make, execute, acknowledge, and deliver anY and all documents of
transfer and conveyance and any and all other instruments that may be necessary or
appropriate to carry out the powers herein granted;

(b) to register any securities held in the Fund in its own name or in the
name of a nominee and to hold any security in bearer form or in book entry, or to
combine certificates representing such securities with certificates of the same issue held
by the Trustee in other fiduciary capacities, or to depositor arrange for the deposit of

4
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such securities in a qualified central depositary even though, when so deposited, such
securities may be merged and held in bulk in the name of the nominee of such depositary
with other securities deposited therein by another person, or to deposit or arrange for the
deposit of any securities issued by the U.S. federal government or any U.S. state
government, or any agency or instrumentality thereof, with a Federal Reserve bank, but
the books and records of the Trustee shall at all times show that all such securities are
part of the Fund; and

(c) to deposit any cash in the Fund in interest-bearing accounts maintained
or savings certificates issued by the Trustee, in its separate corporate capacity, or in any
other banking institution affiliated with the Trustee, to the extent insured by an agency of
the U.S. federal government.

Section 8. Taxes and Expenses. All taxes of any kind that may be
assessed or levied against or in respect of the Fund shall be paid from the Fund. All other
expenses and charges incurred by the Trustee in connection with the administration of the
Fund and this Trust shall be paid by the Grantor.

Section 9. Annual Valuation. The Trustee shall annually, no more than
thirty (30) days after the anniversary date of establishment of the Fund, furnish to the
Grantor and to the Beneficiary a statement confirming the value of the Trust. Any.
securities in the Fund shall be valued at market value as of no more than 60 days prior to
the anniversary date of establishment of the Fund. The annual valuation shall include an
accounting Of any fees or expenses levied against the Fund. The Trustee shall also
provide such information concerning the Fund and this Trust as EPA mayrequest from
time to time.,

Section 10. Advice of CounseL TheTrustee may from time to time
consult with counsel with respect to any question arising as to the construction of this
Agreement or any action to be taken hereunder; provided, however, that any counsel
retained by the Trustee for such purposes may not; during the period of its represenation
of the Trustee, serve as counsel to the Grantor.

Section 11. Trustee Compensation. The Trustee shall be entitled to
reasonable compensation for its services as agreed upon in writing with the Grantor and
as notified in writing to the Beneficiary.

Section 12. Trustee and Successor Trustee. The Trustee and any
replacement Trustee must be approved in writing by EPA and must not be affliliated with
the Grantor. The Trustee may resign or the Grantor may replace the Trustee, but such
resignation or replacement shall not be effective until the Grantor has appointed a
successor trustee approved in writing by EPA and this successor accepts such
appointment. The successor trustee shall have the same powers and duties as those
conferred upon the Trustee hereunder. Upon the successor trustee’s acceptance of the
appointment, the Trustee shall assign, transfer, and pay over to the successor trustee the
funds and properties then constituting the Fund. If for any reason the Grantor cannot or
does not act in the event of the resignation of the Trustee, the Trustee may apply to EPA

5
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or a court of competent jurisdiction for the appointment of a successor trustee or for
instructions. The successor trustee shall specify the date on which it assumes
administrationof the Fund and the Trust in a writing sent to the Grantor, the Beneficiary,
and the present Trustee by certified mail no less than 10 days before such change
becomes effective: Any expenses incurred by the Trustee as a result of any of the acts
contemplated by this Section shall be paid as provided in Section 8.

Section 13. Instructions to the Trustee. All instructions to the Trustee
shall be in writing, signed by such persons as are empowered to act on behalf of the entity
giving such instructions. The Trustee shall be fully protected in acting without inquiry on
such written instructions given in accordance with the terms of this Agreement. The
Trustee shall have no duty to act in the absence of such written instructions, except as
expressly provided for herein.

Section 14. Amendment of Agreement. This Agreement may be
amended only by an instrument in writing executed by the Grantor and the Trustee, and
with the prior written consent of EPA.

Section 15. Irrevocability and Termination. This Trust shall be
irrevocable and shall continue tmtil terminated upon the earlier to occurof (a) the written
direction of EPA to terminate, consistent with the-terms of the Consent Decree and (b)
the complete exhaustion of the Fund comprising the Trust as certified in writing by the
Trustee to EPA and the Grantor. Upon termination of the Trust pursuant to Section
15(a), all remaining trust property (if any), less final trust administration expenses, shall
be delivered to the Grantor.

Section 16. Immunity andlndemnification. The Trustee shall not incur
personal liability of any nature in connection with any act or omission, made in good
faith, in the administration of this Trust, or in carrying out any directions by the Grantor
or the EPA issued in accordance with this Agreement. The Trustee shall be indemnified
and saved harmless by the Grantor from and against any Personal liability to which the
Trustee may be subjected by reason of any act or conduct made by the Trustee in its
official capacity, including all expenses reasonably incurred in its defense in the event the
Grantor fails to provide such defense.

Section 17. Choice of Law. This Agreement shall be administered,
construed, and enforced according to the laws of the State of [          ].

Section l& Interpretation. As used in this Agreement, words in the
singular include the plural and words in the plural include the singular. The descriptive
headings for each SeCtion of this Agreement shall not affect the interpretation or the legal
efficacy of this Agreement.

Section 19. Notices. All notices and other communications given under
this agreement shall be in writing and shall be addressed to the parties as follows or to
such other address as the parties shall by written notice designate:

(a) If to the Grantor, to [ ].

6
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(b) If to the Trustee, to [                           ].

(c) If to EPA, to [EPA Region , Remedial Project Manger for the Site]
and [EPA Region , Office of Regional Counsel contact for the Site], at [          ].

[Remainder of page left blank intentionally.]
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In Witness Whereof, the parties hereto have caused this Agreement to be
executed by their respective officers duly authorized and attested as of the date first
above written:

GRANTOR

[Signature of Grantor]
[Name and Title]

State of
County of

On this [date], before me personally came [name of Grantor official], to me known, who,
being by me duly sworn, did depose and say that she/he is [title] of [corporation], the
corporation described in and which executed the above instrument; and that she/he signed
her/his name thereto.

[Signature of Notary Public]

TRUSTEE

[Signature of Trustee]
[Name and Title]

State of
¯ County’ of

On this [date], before me personally came [name of Trustee official], to me known, who,
being by me duly sworn, did depose and say that she/he is [title] of [corporation], the
corporation described in and which executed the above instrument; and that she/he signed
her/his name thereto.

[Signature of Notary Public]


